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I. IDENTITY OF PETITIONER 

Petitioner Volkswagen Aktiengesellschaft, defendant-

appellant below, seeks review of the decision identified in part 

II. 

II. COURT OF APPEALS DECISION 

Volkswagen Aktiengesellschaft seeks review of Division 

One's decision affirming the exercise of specific personal 

jurisdiction over it. A copy of that decision is attached as 

Appendix A. A copy of Division One's order denying 

Volkswagen Aktiengesellschaft' s reconsideration motion, along 

with that motion, is attached as Appendix B. 

III. INTRODUCTION 

Plaintiff-Respondent Thomas Sorrentino obtained a nearly 

$5 million judgment against Volkswagen Aktiengesellschaft, a 

German corporate entity, and its independent subsidiary 

Volkswagen Group of America, Inc. (Volkswagen America), 

jointly and severally. Division One affirmed the judgment, 

which was based on a jury verdict for product liability, including 

PETITIONFORREVIEW - I 
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the trial court's decision to exercise specific jurisdiction over 

Volkswagen Aktiengesellschaft. 

Volkswagen Aktiengesellschaft now seeks review of only 

whether it is subject to specific jurisdiction in Washington based 

solely on its independent subsidiary's contacts with Washington. 

Sorrentino's judgment against Volkswagen America will thus 

stand, regardless of this Court's ruling. 

Disregarding the trial court's finding that Volkswagen 

Aktiengesellschaft's independent subsidiary was neither its 

agent nor alter ago, Division One held that a foreign corporation 

is subject to specific jurisdiction in Washington based solely on 

(1) its independent subsidiary's Washington contacts and (2) its 

general interest in its subsidiary's doing business in the United 

States. That expansive view of specific jurisdiction opens parent 

companies to suit anywhere a subsidiary does business. This 

reformulation of the constitutional purposeful-availment 

standard means even an independent subsidiary's contacts may 

subject its parent company to Washington's jurisdiction. 
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Division One's novel approach violates due process and conflicts 

with numerous controlling decisions that have required at least 

an agency relationship before an independent subsidiary's 

contacts may be imputed to a parent company for personal 

jurisdiction. 

In addition, Division One's decision alters the burden of 

proof for personal jurisdiction that this Court established in 

LG Electronics. Division One's decision allows a plaintiff to 

invoke specific jurisdiction against a defendant-after a bench 

trial and a full evidentiary record-based on a mere prima-facie 

showing instead of a preponderance of the evidence. A 

Washington court, under Division One's decision, must accept a 

plaintiffs jurisdictional allegations as true. This cannot be 

reconciled with LG Electronics. And because a plaintiff must 

establish personal jurisdiction over a defendant in every civil 

case, Division One's decision raises an issue of substantial public 

interest that this Court should resolve. 
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This Court has not opined on personal jurisdiction in 

almost a decade. This case raises a significant and recurring 

question of law under the Fourteenth Amendment's Due Process 

Clause. It also presents an ideal vehicle to ensure that 

Washington precedent is consistent with controlling Supreme 

Court precedent and to resolve the flipside of the question this 

Court answered nearly a decade ago in Noll v. American Biltrite 

Inc., 188 Wn.2d 402, 497 P.2d 1311 (2017), which involved 

allegation adequacy at the pleading stage. 

This Court should grant review to resolve these important 

issues because Division One's decision involves a legal question 

under the U.S. Constitution, conflicts with decisions of this Court 

and the Court of Appeals, and raises several issues of substantial 

public interest. 

IV. ISSUES PRESENTED FOR REVIEW 

1. Lawful exercise of specific personal jurisdiction over 
Volkswagen Aktiengesellschaft. 

The Due Process Clause permits a state court to exercise 
specific jurisdiction over a foreign corporation that has sufficient 
minimum contacts with the forum. Division One affirmed the 
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exercise of specific jurisdiction over Volkswagen 
Aktiengesellschaft based solely on this German entity's 
recognition that its vehicles will be sold in the United States and 
on its independent U.S. subsidiary's contacts, even though the 
subsidiary is neither Volkswagen Aktiengesellschaft's agent nor 
alter ego. That decision has the far-reaching consequence of 
subjecting a foreign corporation to specific jurisdiction in 
Washington, even if that foreign corporation has no minimum 
contacts with Washington, any time that corporation contracts 
with an independent subsidiary that does business in 
Washington. 

Should this Court grant review because Division One's 
decision (1) raises a significant legal question under the U.S. 
Constitution, (2) conflicts with FutureSelect Portfolio 
Management, Inc. v. Tremont Group Holdings, Inc., 175 Wn. 
App. 840, 309 P.3d 555 (2013), which held that the parent must 
manage and substantially control the subsidiary's operations to 
warrant disregarding corporate separation, and (3) raises an issue 
of substantial public interest about whether an independent 

subsidiary's forum contacts may be imputed to its parent 
company based on a standard parent-subsidiary relationship to 
establish specific jurisdiction? Yes. (RAP 13.4(b)(2)-(4)). 

2. A plaintiffs burden to establish specific jurisdiction. 

A plaintiff must establish personal jurisdiction over a 
defendant. Absent an evidentiary hearing, a plaintiff need only 
make a prima-facie showing; after an evidentiary hearing, under 
LG Electronics, a plaintiff must establish jurisdiction by a 
preponderance of the evidence. The parties tried personal 
jurisdiction to the bench. In affirming the exercise of personal 
jurisdiction over Volkswagen Aktiengesellschaft, Division One 

considered only whether Sorrentino made a sufficient prima­
facie showing of jurisdiction, treated Sorrentino's allegations as 
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true, and disregarded Volkswagen Aktiengesellschaft' s evidence 
rebutting jurisdiction. 

Should this Court grant review because Division One's 
decision on specific jurisdiction (1) conflicts with this Court's 
specific-jurisdiction decision in State v. LG Electronics, 
186 Wn.2d 169,375 P.3d 1035 (2016), which held that a plaintiff 
must prove personal jurisdiction by a preponderance of the 
evidence after an evidentiary hearing, and (2) raises an issue of 
substantial public interest? Yes. (RAP 13.4(b)(l ), (4)). 

V. STATEMENT OF THE CASE 

A. Volkswagen America is the exclusive importer of 
Volkswagen vehicles and parts in the United States. 

Volkswagen Aktiengesellschaft is a German stock 

company headquartered in Wolfsburg, Germany. RP 1045. It 

operates exclusively in Germany, designing and manufacturing 

Volkswagen vehicles and genuine replacement parts. RP 1045-

46. 

To serve the growing demand for its vehicles in the 1950s, 

independently owned importing companies worked with 

Volkswagen Aktiengesellschaft in Germany to buy, distribute, 

and sell its vehicles and replacement parts abroad. RP 1045-49. 

One such company was Volkswagen America, incorporated in 
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New Jersey as an independently operated subsidiary of 

Volkswagen Aktiengesellschaft. RP 838--42, 1048--49. 

For the United States market, Volkswagen America is the 

exclusive, authorized importer of Volkswagen vehicles and 

parts. RP 838--42, 1048--49. At all relevant times, Volkswagen 

America bought Volkswagen vehicles and genuine replacement 

parts in Germany from Volkswagen Aktiengesellschaft. 

CP 1315, 1331-32; RP 863. It imported the vehicles and parts 

into the United States and then marketed and sold them to 

authorized, independently owned Volkswagen distributors and 

dealerships. CP 1332; RP 842-43, 852, 863. 

Volkswagen America also imported the service literature 

for the Volkswagen vehicles and parts. RP 857--60, 1072-79. 

Volkswagen America was responsible for promoting sales, 

customer service, and instruction of technical personnel at local 

dealerships. RP 848-51, 1071. And it advertised Volkswagen 

Aktiengesellschaft products in the United States. RP 890. 
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A standard importer agreement controlled the relationship 

between Volkswagen Aktiengellschaft and Volkswagen 

America. Ex. 205. Under that agreement, (1) Volkswagen 

Aktiengesellschaft agreed to sell its vehicles and parts in 

Germany to Volkswagen America, which would resell and 

distribute them into and throughout the United States; 

(2) Volkswagen America was 

Aktiengesellschaft's agent; and 

not 

(3) 

Volkswagen 

Volkswagen 

Aktiengesellschaft neither controlled Volkswagen America's 

operations nor directed its activities in the United States. 

RP 1024; Ex. 205 at 3. Although Volkswagen America was a 

wholly owned subsidiary, it was a distinct, independently run 

business. RP 1024. 

B. Volkswagen America established a network of 
independently owned Volkswagen distributors and 
dealerships in the United States. 

Volkswagen America established a network of 

independently owned distributors in the United States, which 

worked with over 200 independently owned dealerships across 

PETITIONFORREVIEW - 8 

VOL0!S-0001 7786074 



the country. RP 851-52, 863--64. Volkswagen America 

contracted with the regional distributors, which in tum 

contracted with the local dealerships to sell Volkswagen vehicles 

and parts and to hire mechanics to repair the vehicles. Ex. 205 

at 6-10; RP 873. 

Riviera Motors, based in Oregon, was one of Volkswagen 

America's distributors. RP 799, 857, 868. Riviera served the 

market for Volkswagen vehicles and parts in Washington. 

RP 868. It worked with 26 authorized, independently owned 

dealerships throughout the United States. RP 790, 869. 

Volkswagen Aktiengesellschaft had no contractual 

relationship with the distributors or dealerships. RP 873. And 

neither Volkswagen Aktiengesellschaft nor Volkswagen 

America controlled how the distributors or dealerships ran their 

businesses. RP 979-80. 
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C. The trial court repeatedly declined to dismiss 
Volkswagen Aktiengesellschaft for lack of specific 
jurisdiction. 

United Volkswagen was an independent dealership in 

Spokane. RP 790, 869. United hired and trained mechanics to 

service used Volkswagen vehicles. RP 1702. For three years in 

the early 1970s, Sorrentino worked as a mechanic at United. 

RP 1702-10. He serviced the brakes and clutches on 

Volkswagen vehicles. RP 1710-14, 1780-85. 

Nearly a half century later, Sorrentino contracted 

mesothelioma. RP 1694. He sued numerous defendants, 

including both Volkswagen Aktiengesellschaft and Volkswagen 

America, for product liability and negligence. CP l--4, 42--45, 

85-88, 206-l l .  Sorrentino alleged that exposure to asbestos­

containing friction parts via his work at United caused his 

mesothelioma. CP 206-l l .  

Volkswagen America did not contest personal 

jurisdiction. But Volkswagen Aktiengesellschaft did, repeatedly 

arguing that it lacked minimum contacts with Washington 
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sufficient to justify jurisdiction under the U.S. Constitution. 

CP 89-105. After jurisdictional discovery, the court found that 

(1) Volkswagen Aktiengesellschaft and Volkswagen America 

had no agency relationship and (2) Sorrentino made no alter-ego 

argument. RP 68--69. It nonetheless concluded that, based on 

Volkswagen America's in-state conduct, Volkswagen 

Aktiengesellschaft had purposeful mm1mum contacts with 

Washington. CP 1184-87, 2492-94, 4505--08; RP 16-18, 30-

31, 69. 

The case proceeded to trial. After Sorrentino rested, 

Volkswagen Aktiengesellschaft renewed its request to dismiss 

for lack of personal jurisdiction. CP 10976-88. The trial court 

declined to dismiss. RP 1957-58, 1976, 1998-99. 

Rendering a split verdict, the jury found product liability 

but no negligence. CP 11136-38. The court denied post-trial 

motions for judgment as a matter of law under CR 50 and for a 

new trial under CR 59 and made additional findings purporting 
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to support subjecting Volkswagen Aktiengesellschaft to personal 

jurisdiction. CP 11703--09. 

The court later entered judgment for nearly $5 million 

against both Volkswagen Aktiengesellschaft and Volkswagen 

America, jointly and severally. CP 11700-02. 

D. Division One affirmed the judgment and concluded 
that Volkswagen Aktiengesellschaft is subject to 
specific jurisdiction in Washington. 

On appeal, Volkswagen Aktiengesellschaft and 

Volkswagen America challenged the trial court's refusal to 

dismiss Sorrentino's two product-liability theories, three 

instructional errors, and its exercise of specific jurisdiction over 

Volkswagen Aktiengesellschaft. 

Division One affirmed. It held that Volkswagen 

Aktiengesellschaft targeted the United States market, subjecting 

itself to specific jurisdiction in Washington. Decision at 28-36. 

To reach that conclusion, the court imputed Volkswagen 

America's contacts with Washington to Volkswagen 

Aktiengesellschaft. Id. It declined to address the lack of an 
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agency relationship between the two companies. Id. at 33 n.14. 

And it applied a "prima facie" standard-rather than a 

"preponderance of the evidence" standard-to determine that 

Sorrentino satisfied his burden to establish jurisdiction. Id. at 27. 

Volkswagen Aktiengesellschaft seeks review of these 

important personal-jurisdiction issues. 

VI. ARGUMENT WHY REVIEW SHOULD BE 
ACCEPTED 

A. Division One's decision affirming the exercise of 
specific jurisdiction over a foreign company based on 
the actions of its independent subsidiary raises a 
significant legal question under the U.S. Constitution, 
conflicts with FutureSelect, and raises an issue of 
substantial public interest. 

This case presents an ideal opportunity for this Court to 

ensure that its requirements for exercising personal jurisdiction 

over a foreign defendant are consistent with controlling U.S. 

Supreme Court precedent on a recurring issue of far-reaching 

importance to Washington and its citizens. This Court has not 

opined on personal jurisdiction in almost a decade. See Noll, 188 

Wn.2d at 405. By intervening to correct Division One's 
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departure from controlling precedent, this Court can provide 

much-needed guidance to Washington courts, avoid the 

confusion that would result from the irreconcilable conflict 

between Division One's decision and its earlier decision in 

FutureSelect, and ensure that the same standard for exercising 

personal jurisdiction is applied in Washington as it is in other 

States----consistent with the Due Process Clause. 

1. Division One subjected Volkswagen 

Aktiengesellschaft to specific jurisdiction by imputing its 

independent subsidiary's contacts with Washington to 

Volkswagen Aktiengesellschaft. Even though the trial court 

found that the independent subsidiary was neither Volkswagen 

Aktiengesellschaft's agent nor alter ego, Division One still held 

that the independent subsidiary's contacts may be imputed to 

Volkswagen Aktiengesellschaft. 

That decision makes a standard parent-subsidiary 

relationship a trump card for personal jurisdiction over the parent 

company. Under the decision's framework, any product 
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manufacturer with shared financial goals and uniform standards 

with a subsidiary or distributor is now subject to jurisdiction 

anywhere its subsidiary or distributor operates. Merely setting 

uniform brand standards, such as in the importer agreement, 

would subject a manufacturer to jurisdiction in every state in a 

distribution network. 

Such a significant, unlawful expansion of specific 

jurisdiction has far-reaching jurisdictional implications for any 

parent company that contracts with an independent subsidiary to 

transact business in the United States. Volkswagen 

Aktiengesellschaft's general standards for consistent services 

and reasonable directives-of the kind that may exist in any 

parent-subsidiary relationship-cannot satisfy the high 

threshold for imputing a subsidiary's contacts to its parent under 

controlling precedent. See Daimler AG v. Bauman, 571 U.S. 

117, 134-35 n.13, 134 S. Ct. 746, 187 L. Ed. 2d 624 (2014); 

FutureSelect Portfolio Mgmt., Inc. v. Tremont Grp. Holdings, 

Inc., 175 Wn. App. 840,891,309 P.3d 555 (2013), aff'd, 180 
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Wn.2d 954,331 P.3d 29 (2014), and aff'd, 190 Wn.2d 281,413 

P.3d 1 (2018). 

2. The Due Process Clause of the "Fourteenth 

Amendment limits the personal jurisdiction of state courts." 

Bristol-Myers Squibb Co. v. Super. Ct. of Cal., S.F. Cnty., 

582 U.S. 255,261, 137 S. Ct. 1773, 198 L. Ed. 2d 395 (2017); 

U.S. CONST. amend. XIV. That Clause "sets the outer 

boundaries of a state tribunal's authority" to render a judgment 

against a foreign corporation. Goodyear Dunlop Tires 

Operations, SA v. Brown, 564 U.S. 915, 923, 131 S. Ct. 2846, 

180 L. Ed. 2d 796 (2011); see also World-Wide Volkswagen 

Corp. v. Woodson, 444 U.S. 286, 291, 100 S. Ct. 559, 62 L. Ed. 

2d 490 (1980). It "protects the defendant's right not to be 

coerced except by lawful judicial power." J. McIntyre Mach., 

Ltd. v. Nicastro, 564 U.S. 873, 877, 131 S. Ct. 2780, 180 L. Ed. 

2d 765 (2011). 

Due process reqmres that a foreign defendant has 

"purposeful minimum contacts" with the forum state. Id. ; see 
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also Noll, 188 Wn.2d at 411. To establish those contacts, the 

defendant must act so as to "purposefully avail[] itself of the 

privilege of conducting activities within the forum State, thus 

invoking the benefits and protections of its laws." Burger King 

Corp. v. Rudzewicz, 471 U.S. 462,475, 105 S. Ct. 2174, 85 L. 

Ed. 2d 528 (1985). The defendant's contacts with the forum­

not those of a third party---control for purposeful availment. 

Noll, 188 Wn.2d at 411-15. 

To exercise specific jurisdiction over a foreign 

manufacturer, a finding of purposeful availment reqmres 

"something more" than the manufacturer's placing a product into 

the stream of commerce. McIntyre, 564 U.S. at 889. "The 

placement of a product into the stream of commerce, without 

more, is not an act of the defendant purposefully directed toward 

the forum State." Asahi Metal Indus. Co. v. Super. Ct. of Cal. , 

Solano Cnty., 480 U.S. 102, 112, 107 S. Ct. 1026, 94 L. Ed. 2d 

92 (1987). "Additional conduct of the defendant may indicate an 

intent or purpose to seive the market in the forum State, for 
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example, designing the product for the market in the forum State, 

advertising in the forum State, establishing channels for 

providing regular advice to customers in the forum State, or 

marketing the product through a distributor who has agreed to 

serve as the sales agent in the forum State." Id. (emphasis 

added). 

In McIntyre, for instance, the U.S. Supreme Court 

reversed a state high court's decision subjecting a foreign 

manufacturer to personal jurisdiction because it established a 

"nationwide distribution system" and failed to take "some 

reasonable step to prevent the distribution of its products in this 

State." 564 U.S. at 879. Justice Breyer's controlling 

concurrence explained that "something more" required "specific 

effort" by the foreign defendant itself "to sell in [that state]" to 

establish specific jurisdiction. Id. at 889. These contacts could 

include state-specific efforts as "special state-related design, 

advertising, advice, marketing," or other specific connections, 

such as targeting potential customers in the forum. Id. 
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Critical to the issue here, the exercise of personal 

jurisdiction must be based on the defendant's own actions 

directed towards the forum. The "relevant relationship" to the 

forum, this Court has recognized, "must arise out of the contacts 

that the defendant itself creates with the forum state." Noll, 188 

Wn.2d at 415-16 (citing Walden v. Fiore, 571 U.S. 277, 134 S. 

Ct. 1115, 188 L. Ed. 2d 12 (2014) ); see also Bristol-Myers, 582 

U.S. at 262 ( explaining that the "suit must aris[ e] out of or 

relat[ e] to the defendant's contacts with the forum" ( citations 

omitted)). The "primary focus" is the "defendant 's relationship 

to the forum State." Bristol-Myers, 582 U.S. at 262 (emphasis 

added). The U.S. Supreme Court has "consistently rejected 

attempts to satisfy the defendant-focused minimum contacts 

inquiry by demonstrating contacts between a third party and the 

forum state." Noll, 188 Wn.2d at 415 (citing Walden). 

Under this constitutional rule, corporations are presumed 

separate, and "the parent company is not automatically subject to 

jurisdiction ... simply because the subsidiary is carrying on 
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business in the forum state." 4A CHARLES ALAN WRIGHT ET AL., 

FEDERAL PRACTICE & PROCEDURE § 1069.4 (3d ed. updated Apr. 

2019). The only limited exception to this constitutionally based 

rule applies to impute contacts if the third party is proven to be 

the foreign defendant's alter ego or agent. FutureSelect, 175 Wn. 

App. at 891; see also Daimler AG, 571 U.S. at 133-36; Williams 

v. Yamaha Motor Co., 851 F.3d 1015, 1025 (9th Cir. 2017); 

RCW 4.28.185(1); CTVC of Haw. Co. v. Shinawatra, 175 Wn. 

App. 840, 889, 309 P.3d 555 (2013). 

That type of agency relationship may exist when a parent 

corporation has "more than a standard parent-subsidiary 

relationship" with its subsidiary. FutureSelect, 175 Wn. App. at 

891; see also Williams, 851 F.3d at 1025; Diece-Lisa Indus., Inc. 

v. Disney Enters., Inc., 943 F.3d 239,251 (5th Cir. 20l 9); Anwar 

v. Dow Chem. Co., 876 F.3d 841,850 (6th Cir. 2017). The parent 

must actively manage and substantially control the subsidiary's 

operations to warrant disregarding corporate separation. 

FutureSelect, 175 Wn. App. at 891-92. 
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By allowing the assertion of specific jurisdiction over 

Volkswagen Aktiengesellschaft merely because Volkswagen 

Aktiengesellschaft manufactured a product that an independent 

subsidiary later sold in Washington-and while disregarding the 

trial court's finding of no agency relationship-Division One's 

decision violates these important limitations on the exercise of 

specific jurisdiction over a foreign manufacturer. CP 6851-55; 

RP 68, 1956-58; Decision at 33 n.14. It also directly conflicts 

with binding U.S. Supreme Court precedent. See Daimler AG, 

571 U.S. at 133-36 (explaining that a subsidiary's contacts may 

be imputed to its parent only "when the former is so dominated 

by the latter as to be its alter ego"). The Supreme Court in 

Daimler AG rejected the Ninth Circuit's overbroad view of 

personal jurisdiction imputing an independent subsidiary's 

forum contacts to its parent company based on a standard parent­

subsidiary relationship. Id. at 133-36. Although the Court 

recognized that "[ a ]gency relationships ... may be relevant to the 

existence of specific jurisdiction," the importer agreement in 
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Daimler AG-like here-"expressly disavowed the creation of 

an agency relationship." Id. at 135 n.13, 136 n.15. 

3. Division One's decision also conflicts with 

FutureSelect, which analyzed this precise issue in the same 

jurisdictional context, but where-unlike here-the court 

concluded that an agency relationship existed between the 

foreign parent and its subsidiary. The court held there that a 

subsidiary's contacts with Washington "may be imputed to its 

parent corporation for purposes of long-arm jurisdiction if the 

parent actively managed and controlled key aspects of the 

[subsidiary's] activities in Washington." Id. at 851. The parent 

company's control over the subsidiary's activities in Washington 

in FutureSelect were "significant and purposeful." Id. at 892. 

And the parent company "actively managed" the subsidiary's 

marketing and solicitation of investments, including the selection 

of investments and due-diligence programs. Id. at 891-92. 

In contrast to FutureSelect, Volkswagen 

Aktiengesellschaft and Volkswagen America's parent-
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subsidiary relationship was independent. The trial court found 

that Volkswagen Aktiengesellschaft and Volkswagen America 

had no agency relationship. They were, and operated as, 

independent, distinct entities. Ex. 205 at 3; CP 1209, 4179-80. 

Volkswagen America transacted all business in Washington on 

its own behalf Ex. 205 at 3. It built and controlled the 

distribution networks for Volkswagen vehicles and parts. 

See RP 798-99, 857-68. Volkswagen Aktiengesellschaft 

neither implemented nor controlled the distribution system in the 

United States, including in Washington. CP 1209-10. Nor was 

Volkswagen America, as Sorrentino conceded, an agent or alter 

ego of Volkswagen Aktiengesellschaft. See CP 6851-55; RP 68, 

1956-58. 

4. Division One's decision also conflicts with 

numerous other federal circuit courts that have addressed the 

same issue. E.g., Williams, 851 F.3d at 1025 (requiring a 

parent's "substantial control" over subsidiary and declining to 

impute contacts); Diece-Lisa, 943 F.3d at 251 (declining to 
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impute contacts); Anwar, 876 F.3d at 848-50 (declining to 

impute contacts); Jazini v. Nissan Motor Co., 148 F.3d 181, 184-

86 (2d Cir. 1998) ( affirming decision that Nissan U.S.A. is 

neither an "agent" nor "mere department" of Nissan Japan, even 

though Nissan Japan sells cars in the United States through 

Nissan U.S.A. and one of Nissan Japan's four managing 

executive directors is the chairman of Nissan U.S.A.); Knepfle v. 

J-Tech Corp., 48 F.4th 1282, 1291-93 (11th Cir. 2022) 

( concluding that the trial court erred in imputing the independent 

subsidiary's contacts to the foreign parent company for specific 

jurisdiction absent agency or alter ego); see also Volkswagen 

Aktiengesellschaft v. Jones, 227 So.3d 150, 159 (Fla. Dist. Ct. 

App. 2017) (same). 

Division One's outlier decision makes any parent­

subsidiary relationship, regardless of independence, a trump card 

for personal jurisdiction over the parent corporation. It treats the 

contacts of Volkswagen Aktiengesellschaft and Volkswagen 

America as interchangeable, without basis, under the vague 
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standard of "sweeping control" --even though the trial court 

found no agency relationship. Decision at 29-32. That sweeping 

standard violates the constitutional requirement that, absent an 

agency relationship, only a defendant's contacts with a forum can 

establish purposeful availment under the Due Process Clause. 

And it would subject any foreign defendant to personal 

jurisdiction in Washington courts if it contracted with a third 

party that does business in Washington under a standard parent­

subsidiary relationship. 

This Court should grant review to address (1) this 

significant legal question under the U.S. Constitution, (2) the 

conflict withFutureSelect, and (3) this issue of substantial public 

interest affecting any foreign parent company sued m 

Washington based on its independent subsidiary's contacts. 
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B. Division One's decision applying a "prima facie" 
standard to establish personal jurisdiction, after a full 
trial and evidentiary record, conflicts with this Court's 
decision in LG Electronics and raises an issue of 
substantial public interest. 

Division One's decision eliminates a plaintiffs burden to 

establish specific jurisdiction on the merits-after a trial-by a 

preponderance of the evidence. Under this new standard, a trial 

court may accept a plaintiffs mere allegations as true, despite 

jurisdictional discovery and live testimony; disregard a 

defendant's jurisdictional evidence; and exercise specific 

jurisdiction over a defendant if the plaintiff makes a prima-facie 

showing of jurisdiction. This expansive, impermissible 

framework for specific jurisdiction conflicts with this Court's 

decision in State v. LG Electronics, 186 Wn.2d 169, 375 P.3d 

1035 (2016), and raises an issue of substantial public interest. 

In every civil case, as a constitutional requirement, the 

plaintiff must establish personal jurisdiction over the defendant. 

Outsource Servs. Mgmt., LLC v. Nooksack Bus. Corp., 172 Wn. 

App. 799,807,292 P.3d 147 (2013), aff'd, 181 Wn.2d 272,333 

PETITIONFORREVIEW - 26 

VOL0!S-0001 7786074 



P.3d 380 (2014). When personal jurisdiction is resolved without 

an evidentiary hearing, the plaintiff need only make a "prima 

facie showing of jurisdiction." LG Elecs., 186 Wn.2d at 176. 

But this Court's precedent requires the plaintiff, after an 

evidentiary hearing, to prove personal jurisdiction by a 

preponderance of the evidence. Id. ; see also State v. LG Elecs., 

185 Wn. App. 394, 408, 341 P.3d 346 (2015) ("Following an 

evidentiary hearing, the plaintiffs burden is no longer that of a 

prima facie showing."), aff'd, 186 Wn.2d 169, 375 P.3d 1035 

(2016). 

Division One misapplied these fundamental rules to 

deprive Volkswagen Aktiengesellschaft of due process. In 

analyzing specific jurisdiction, it considered only whether 

Sorrentino made a sufficient "prima facie showing of 

jurisdiction" over Volkswagen Aktiengesellschaft. Decision 

at 27. Worse, it treated the allegations in Sorrentino's complaint 

as true. Id. And it applied these standards because Volkswagen 
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Aktiengesellschaft supposedly "never asked for an evidentiary 

hearing." Id. 

But the two-week trial itself was the evidentiary hearing. 

LG Elecs., 185 Wn. App. at 409; see also CR 12(d). The trial 

court implicitly deferred, under CR 12(d), the determination of 

Volkswagen Aktiengesellschaft' s repeated dismissal requests for 

lack of jurisdiction until trial. After all, an order denying a 

motion to dismiss for lack of jurisdiction, as the trial court 

correctly recognized, is an interlocutory order that may be 

revised at any time before entry of final judgment. RP 73· 
' 

CR 54(b). The parties tried the issue of personal jurisdiction to 

the bench during the trial. RP 1045-51, 1069-73, 1928-58. And 

Volkswagen Aktiengesellschaft maintained during trial that the 

trial was the evidentiary hearing, requiring the trial court to 

consider the full evidentiary record. RP 1932-35, 1949-50. 

At trial, Volkswagen Aktiengesellschaft renewed its 

request for dismissal for lack of personal jurisdiction. 

CP 10976-88. And both Volkswagen Aktiengesellschaft and 
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Sorrentino presented voluminous jurisdictional evidence during 

trial, permitting the trial court to make findings post-trial. 

CP 11703---09; RP 1938-53. Those findings confirm that the trial 

court held an evidentiary hearing and thus should have required 

Sorrentino to establish personal jurisdiction by a preponderance 

of the evidence. 

Division One's decision to apply a prima-facie standard to 

personal jurisdiction, g1vmg deference to Sorrentino's 

allegations even though the parties had an evidentiary hearing, 

conflicts with LG Electronics and raises an issue of substantial 

public interest. Review is warranted to guide lower courts in 

applying the correct standard on a plaintiffs burden of proof to 

establish personal jurisdiction in cases where personal 

jurisdiction is contested through trial and tried to the bench. 

VII. CONCLUSION 

Division One's decision affirming the exercise of specific 

jurisdiction over Volkswagen Aktiengesellschaft involves a 

significant legal question under the U.S. Constitution, conflicts 
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with decisions of this Court and Division One, and raises issues 

of substantial public interest. This Court should grant review. 
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APPENDIX A 



F I LED 
9/1 6/2024 

Court of Appeals 
D iv ision I 

State of Wash ington 

IN TH E COU RT OF APPEALS OF TH E STATE OF WAS H I N GTON 

JONATHAN T.  SORRENTI NO ,  as 
Personal Representative of the Estate 
of THOMAS R. SORRENTI NO ,  

Respondent ,  

V .  

AMMCO TOOLS,  I NC . , i nd ivid ua l ly 
and as a subs id iary of H E N N ESSY 
I N DUSTRI ES,  I NC . , ind ivid ua l ly and 
as a subsid iary of DANAH ER 
CORPORATIO N ;  GENU I N E  PARTS 
COMPANY; HON EYWELL 
I NTERNATIONAL I NC . , successor- in­
i nterest to ALL IED  S IGNAL, I NC . , 
successor- in- i nterest to BEND IX 
CORPORATIO N ;  PNEUMO ABEX, 
LLC ; U N ION CARB IDE 
CORPORATIO N ;  and  WH ITEY'S 
WRECKI NG ,  I NC . , 

Defendants , 

VOLKSWAGEN GROUP OF 
AM ER ICA, I NC . , and  VOLKSWAGEN 
AKT IENGESELLSCHAFT, 

Appel lants . 

No .  85202-7- 1 

D IVIS ION ONE  

U N P U BL ISHED OP IN ION 

DiAZ , J .  - Thomas Sorrent i no ,  a former mechan ic ,  sued Volkswagen 

Aktiengesel lschaft (VWAG) and Volkswagen Group of America (VWoA) (together 
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VW) , cla im ing its 1 970s brake products conta i ned asbestos and caused h is fata l 

mesothe l ioma.  A j u ry found VW's brakes were not reasonably safe and were a 

substant ia l  factor i n  caus ing Sorrent ino's mesothe l ioma.  On appea l ,  VW argues 

the super ior cou rt erred by denying its motion for j udgment as a matter of law 

(J MOL) ,  by denying th ree of its proposed j u ry instructions ,  and by fi nd ing the court 

had personal j u risd ict ion over VWAG. We d isag ree and affi rm the superior cou rt .  

I .  BACKGROU N D  

VWAG defi nes itse lf as " a  German stock company headquartered i n  

Wolfsburg ,  Germany" which "design [s] and manufacter[s] Vo lkswagen veh icles . "  

VWoA i s  a who l ly owned subs id iary of VWAG . I n  a 1 97 1  importer ag reement, 

VWAG appointed VWoA as the " importer for VW Prod ucts" to the "cont inenta l  

U n ited States and the States of Alaska and Hawa i i . "  Through th is ag reement, 

VWoA estab l ished a network of VW d istributors th roughout the U n ited States. 

U n ited Volkswagen (Un ited) was such a dealersh ip  for the Spokane area.  

Sorrent i no worked as a mechan ic  at U n ited from 1 972 to 1 975 .  Sorrent i no 

pr imari ly serviced the brakes and cl utches of VW veh icles . For brake jobs,  

Sorrent i no used compressed a i r  and brake g rinders .  Accord ing to Sorrent i no ,  

b rake jobs left the "workshop fu l l  of  d ust at  t imes , "  wh ich conta ined asbestos. 

In 2020 , a doctor d iagnosed Sorrenti no with mesothe l ioma.  In  January 

202 1 , Sorrent i no fi led su it i n  King County Super ior Cou rt aga inst numerous 

entit ies , i ncl ud i ng VWAG and VWoA. Sorrent i no a l leged that VW's fa i l u re to 

provide asbestos warn ings was a d i rect and proximate cause of h is mesothe l ioma.  

Sorrent i no passed away i n  February 202 1 . Thereafter, a personal  

2 
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representative of Sorrent i no's estate l it igated the su it .  1 A j u ry tria l  commenced on 

November 28 ,  2022 . 

At tria l , as i n  the present appea l ,  VW d id not d ispute that its brakes 

conta ined asbestos at the time of Sorrent ino's exposu re at Un ited . For example ,  

a VWAG witness testified " [a] utomobi les [VWAG] manufactu red and so ld  to 

[VWoA] between 1 972 and 1 975 conta i ned asbestos brakes and clutches" and at 

the t ime,  "a l l  b rakes conta i ned asbestos . " .  And VW d id not contest that it "knew i n  

t he  1 940s asbestos cou ld cause lung cancer" and  "understood i t  was a 

carci nogen , "  but be l ieved i l l ness requ i red "h igh  doses . "  

As wi l l  be  d iscussed in  more deta i l  below, Sorrent i no rece ived numerous 

instructiona l  mater ia ls for brake jobs and VW d id not d ispute that VW's brake part 

boxes , i nstructiona l  materia ls ,  and service bu l leti ns lacked asbestos warn ings at 

the t ime of Sorrent ino's exposu re .  F ina l ly ,  VW d id not d ispute that Sorrenti no 

rece ived no tra in ing  at U n ited on asbestos safety whether by VW, co-workers , or  

others .  

After Sorrent ino rested h is case , VW moved for a JMOL under  CR 50 on 

December 9 ,  2022 , making the same arguments it makes now on appea l .  2 That 

1 For clarity and s imp l ic ity , we wi l l  conti nue referri ng to the respondent as 
"Sorrent i no . "  
2 Namely ,  VW argued that Sorrent i no (a) fa i led to  show VWAG was subject to 
personal j u risd ict ion in Wash i ngton ; (b) offered no evidence that he wou ld have 
read or heeded an asbestos warn i ng ;  (c) offered no evidence that VW's brakes 
were unsafe beyond what was reasonably expected by the ord i nary consumer at 
the t ime as it c la imed it was industry custom in the 1 970s to use asbestos in brake 
parts ; and (d) fa i led to show exposu re to asbestos survives a "but-for" or  
substant ia l  factor test for i n  caus ing h is i nj u ry .  Moreover, VW had previously 
moved twice to d ism iss under CR 1 2(b)(2) for lack of personal  j u risd iction . Both 

3 
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same day, the court den ied th is motion after heari ng argument .  

On December 1 9 , 2022 , the j u ry found both VWAG and VWoA l iab le for 

se l l i ng prod ucts that were not reasonably safe , and that those unsafe prod ucts 

were a substant ia l  factor i n  caus ing Sorrenti no's mesothe l ioma.  However, the j u ry 

found both VWAG and VWoA were not l iab le for neg l igence .  The j u ry awarded 

$5 .75 m i l l ion in damages , which the court reduced to $4 .7  m i l l ion .  

VW renewed its above-referenced (A) JMOL motion , (B )  re lated motion for 

a new tria l , and (C) its motions to d ism iss for lack of personal j u risd iction , each of 

which the court den ied and which are now the subjects of the present appea l .  We 

add ress each i n  tu rn . 

I I .  ANALYS I S  

As a pre l im inary matter, the parties ag ree that common law prod uct l iab i l ity 

pr inc ip les govern Sorrent i no's cla ims ,  rather than the Wash i ngton Prod uct L iab i l ity 

Act (WPLA) , chapter 7 . 72 RCW. LAWS OF 1 98 1 , ch . 27 ,  § 3 .  We accept th is 

ag reement because Sorrent i no's exposu re occu rred before the 1 98 1  effective date 

of the WPLA. LAWS OF 1 98 1 , ch . 27 ,  § 3 .  I n  Wash i ngton ,  common law prod uct 

l iab i l ity c la ims fo l low Restatement (Second) of Torts § 402A (Am . Law I ns .  1 965) . 

Lenhardt v. Ford Motor Co . , 1 02 Wn .2d 208 , 2 1 1 ,  683 P .2d 1 097 ( 1 984) . 

U nder those pr inc ip les :  

( 1 ) One who se l ls  any prod uct i n  a defective cond it ion unreasonably 
dangerous to the user or  consumer or to h is property is subject to 
l iab i l ity for phys ical harm thereby caused to the u lt imate user or 
consumer, or  to h is property , i f  

motions were unsuccessfu l .  None of these decis ions are d i rectly at issue o n  
appea l .  

4 
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(a) the se l ler  is engaged i n  the bus i ness of se l l i ng such a 
prod uct, and 

(b) it is expected to and does reach the user or  consumer 
without substantia l  change i n  the cond it ion i n  wh ich it is 
sold . 

(2) The ru le stated i n  Subsect ion ( 1 ) app l ies although 

(a) the seller has exercised all possible care in the preparation 
and sale of his product, and 

(b) the user or  consumer has not bought the prod uct from or 
entered i nto any contractual  re lat ion with the se l ler .  

RESTATEMENT § 402A (emphasis added) .  

Fu rther , the Restatement measures l iab i l ity "solely by  the  characterist ics of 

the prod uct [the se l ler] has prod uced rather than [the se l ler's] behavior" and , i n  th is 

sense , the Restatement perm its cla ims under "strict l i ab i l ity pr inc ip les of this 

j u risd iction . "  Lenhardt , 1 02 Wn .2d at 2 1 3 (hold ing such strict l i ab i l ity claims do "not 

sound i n  neg l igence") ; see also Br .  of Resp't at 1 2  (describ ing h is perti nent cla im , 

without later object ion , as a strict l iab i l ity cla im) . 

A. Whether the Court Erred i n  Denying J udgment as a Matter of Law 

We review motions for a j udgment as a matter of law de novo . Sal isbury v. 

C ity of Seatt le ,  25 Wn . App .  2d 305 , 3 1 4 ,  522 P . 3d 1 0 1 9  (2023) . A JMOL is 

appropriate "on ly when no competent and substant ia l evidence exists to support a 

verd ict . "  !sl (emphasis added) .  Substantia l  evidence is "sufficient to persuade a 

fa i r-m inded person of the order's truth or  correctness . "  Sylvester v. P ierce County, 

1 48 Wn . App .  8 1 3 ,  823 ,  20 1 P . 3d 381  (2009) . "Al l  evidence and reasonable 

i nferences from the evidence must be viewed i n  the l i ght most favorab le to the 

nonmoving party , "  here Sorrenti no .  Sal isbury, 25 Wn . App .  2d at 3 1 4 .  

5 
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VW's argument that the court wrong ly den ied h is renewed JMOL is twofold . 

F i rst, VW cla ims Sorrent i no fa i led to prove that the sale of its un reasonably 

dangerous product without a warn ing caused h is i nj u ry because there is no 

substant ia l  evidence he wou ld have read or heeded any such warn i ng .  Second , 

VW cla ims that Sorrenti no fa i led to present substant ia l  evidence that VW brakes 

were less safe than the ord i nary consumer wou ld have expected between 1 972 

and 1 975 .  We d isag ree with both arguments .  

1 .  Whether There is Substant ia l Evidence Sorrenti no Would have Heeded 

Specifica l ly ,  VW argues that Sorrenti no's own test imony conc lus ive ly 

estab l ishes that, wh i le "he cou ld [have] referenced" (un re lated) mater ia ls VW 

provided , he d id not consu lt such mater ia ls du ring h is t ime at U n ited other than 'as 

needed . "' VW also cites to Sorrent ino's test imony that he '"was a lways a hands­

on ,  see- it , touch- it k ind of a learner"' and d id not read instruct ions about g ri nd i ng 

brake pads ,  us ing compressed a i r , or  replac ing cl utches . Based on such 

test imony, VW cla ims Sorrent i no fa i led to estab l ish causation because there is no 

substant ia l  evidence ,  i . e . , no fa i r-m inded person cou ld conc lude ,  Sorrent i no wou ld 

have heeded an asbestos warn ing even if one had been p laced on its product .  

"For strict l i ab i l ity and neg l igence cla ims ,  a p la intiff must estab l ish proximate 

cause between the defect or breach and the inj u ry . "  Budd v. Ka iser Gypsum Co . ,  

I nc . , 2 1  Wn . App .  2d 56 , 73 ,  505 P . 3d 1 20 (2022) . Proximate causation requ i res 

both cause in fact and lega l  causation . kl Here ,  the parties contest on ly cause i n  

fact , which " refers to  the 'but for' consequences of an act-the phys ical connect ion 

between an act and an i nj u ry . "' kl (quot ing Ayers v .  Johnson & Johnson Baby 
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Prods .  Co . , 1 1 7 Wn .2d 747 , 753 , 8 1 8 P .2d 1 337 ( 1 991 )) . " I n  a fa i l u re to warn case , 

a showing that the p la intiff would have heeded a warning had one been g iven can 

estab l ish cause in  fact . "  .!sL. (emphasis added) .  I n  other words ,  a p la i ntiff may 

estab l ish cause i n  fact i n  a fa i l u re to warn case if they put forth evidence they wou ld 

have "heeded a warn i ng . "  .!sL. With th is standard i n  m ind ,  we d isag ree with VW for 

th ree genera l  reasons .  

F i rst, VW's argument m isunderstands how we must view Sorrent i no's 

test imony. Sorrent i no testified that he referred to a b i nder of instructiona l  mater ia ls 

on brake jobs,  a lbeit "as needed , "  to track updated techn iques and proced u res. 

When we view th is testimony i n  the l i ght most favorab le to Sorrentino ,  as we must, 

a fa i r-m inded j u ry cou ld i nterpret th is statement s imp ly to mean he reviewed written 

mater ia ls regu larly as the need arose . Sal isbury. 25 Wn . App .  2d at 3 1 4 . That 

i nterpretat ion of that statement a lone is substant ia l  evidence that he wou ld have 

read a warn ing on the prod uct, if the need arose . 

Sorrent i no also takes an overly narrow of th is test imony, which must be 

viewed with i n  its broader testimon ia l  context . Sorrent i no testified as fo l lows : 

Q . . . .  For the work you described with the brakes , taking , you know, 
brakes off a veh icle and then insta l l i ng  new brakes , d id you ever refer 
to any type of written instruct ion i n  order to perform that work? 
A. Oh .  I be l ieve there was some pamphlet illustrations that you 
cou ld reference .  
Q .  And what were those pamph lets or i l l ustrat ions? 
A. They were - I 'm try ing to reca l l  the exact name of them , but they 
were put out by Volkswagen ,  and they were j ust sort of an updated 
mater ia l  that cou ld be put in a binder for reference purposes, 
because they may have found l itt le changes to th ings that they fe lt 
were conducive to do ing a better job .  
Q .  D id you refer to that b i nder? 
A. As needed . 
Q .  Okay. And why wou ld you refer to the b i nder ;  what d id you need 
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to know that Henry131 had n't  taught you? 
A. I don 't reca l l  the specifics , but ,  you know, the idea was that i f  we 
got a p iece of the mater ia l as such , you know, someone i n  the shop 
wou ld begin to talk about, 'Oh , hey,  I ran across th is '  - you know, th is 
update on perhaps someth ing l i ke a beari ng insta l lation and torque 
- and torque numbers .  Something like that might change, and so 
you could reference that and find out what - you know where the 
change was made. 

(Emphasis added . )  See ing h is "as needed" test imony in th is context and viewing 

th is test imony i n  the l ig ht most favorab le to Sorrent i no ,  a fa i r-m inded j u ry cou ld 

i nterpret th is test imony to mean he rece ived , organ ized i n  b i nders ,  d iscussed , and 

referenced ( i . e . , heeded) instructiona l  mater ia ls to do "a better job" chang ing 

brakes . In  tu rn , a fa i r-m inded j u ry cou ld reasonably i nfer that , because Sorrenti no 

read some mater ia ls VW provided , he wou ld have read and heeded an asbestos 

warn i ng . 4 

Moreover, Sorrent i no also testified that he i nspected the packag ing for VW 

brake parts as wel l  as the parts themselves , stati ng : 

Q .  What were - what were the brand or manufacturer of the parts 
they stocked at U n ited Volkswagen ,  if you remember? 
A. Pr imari ly they were OEM parts , Vo lkswagen parts that they 
stocked . 
Q .  What do you mean by "OEM"? 
A. Orig ina l  equ ipment .  
Q. And how did you know they were Volkswagen? 
A. Oh, they would have a little insignia, either, I think on the box, 

3 "Henry" refers to Henry Proctor, a "service special ist at U n ited . "  Proctor rece ived 
tra i n i ng from VW which he passed on to workers at Un ited . 
4 Expand ing the context even fu rther , immed iate ly fo l lowing the test imony 
reviewed above , the j u ry heard contrast ing test imony about Sorrent ino's practices 
in chang ing clutches, where he unequ ivoca l ly stated he never referred to written 
mater ia ls when " removing cl utches and rep laci ng cl utches" because "that came to 
me via hands-on" without any elaboration . Based on th is test imony, aga i n ,  the j u ry 
cou ld reasonably i nfer Sorrent i no more frequently reviewed written mater ia ls about 
the brakes than is suggested by VW's read ing of the " [a]s needed" comment in 
isolation . 
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sometimes on the side of the - stamped in the side of the brake pad 
shoe - brake shoe, yeah. 

(Emphasis added . )  I n  other words ,  the j u ry cou ld reasonably i nfer that Sorrent i no 

wou ld have seen a warn ing located on a brake part box or the part itself. I n  tu rn , 

as i n  Budd , the above "evidence shows [the p la i ntiff] read []" mater ia ls provided by 

the manufactu rer genera l ly and , thus "viewed i n  [Sorrent i no's] favor" as the 

nonmoving party , "susta ins the j u ry's verd ict" that he wou ld have heeded such a 

warn ing here .  5 2 1  Wn . App .  2d at 75 n . 1 3 . 

Second , VW's argument m in im izes b ind ing  authority that warn ings may 

trave l from a manufactu rer to a consumer th rough i ntermed iaries . For instance ,  

our  Supreme Court has held that the "WPLA does not specify who shou ld rece ive 

these warn i ngs . "  Taylor  v. I ntu itive Surg ical, I nc . , 1 87 Wn .2d 743 ,  754 , 389 P . 3d 

5 1 7 (20 1 7) .  S im i larly, the Restatement does not specify who shou ld rece ive these 

warn ings from a manufactu rer .  RESTATEMENT § 402A. 

In fact , the act ions of i ntermed iaries can be crit ical to a lert ing consumers of 

potent ia l  dangers .  Taylor ,  1 87 Wn .2d at 755 (hosp ita ls as an i ntermed iary 

between the i r  staff and equ ipment manufactu rers) ; Ayers , 1 1 7 Wn .2d at 758 

(parents as an i ntermed iary between the i r  ch i l d ren and baby oi l  manufactu rers) ; 

5 It is also te l l i ng that, VW questioned Sorrent ino about h is smoking hab its , aski ng 
"you to ld us the other day that even though you saw cigarette - warn ings on 
c igarette packs , you sti l l  d id n 't qu it smoking . So even i f  you have been warned , 
what wou ld you have done?" As i n  Budd , where the court rejected the defendant's 
s im i lar  argument that evidence that Budd smoked cigarettes desp ite read ing the 
warn ing labels showed he wou ld not have heeded a warn ing about the asbestos­
conta in ing  product ,  th is evidence supports the i nference that Sorrent i no read 
warn ing labels and , as wi l l  be d iscussed below, g iven the severity of the inj u ry 
here ,  supports the i nference he wou ld have heeded such a warn i ng .  Budd , 2 1  Wn . 
App .  2d at 75 n . 1 3 . 
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Sherman v. Pfizer, I nc. , 8 Wn . App .  2d 686 , 702 , 440 P . 3d 1 0 1 6  (20 1 9) (a d rug 

manufactu rer may re ly on doctors as learned intermed iaries if the prod uct has the 

necessary warn i ngs) ; Campbel l  v .  ITE I mperia l  Corp. , 1 07 Wn .2d 807 , 8 1 4 , 733 

P .2d 969 ( 1 987) (d iscuss ing the fa i l u re of an employer with actua l  knowledge of 

hazard to warn its employees) . I n  other words ,  evidence that a p la i ntiff wou ld have 

"heeded a warn ing"  from an i ntermed iary also can estab l ish cause i n  fact . 

At ora l  argument ,  VW's appe l late counsel argued that it wou ld be mere 

"specu lation" and an " un reasonable i nference" to assume Un ited , as an 

i ntermed iary ,  wou ld have passed on asbestos warn ings i n  l i ght of evidence on the i r  

lacki ng safety practices . 6 Wash Ct .  of  Appeals ora l  argument ,  Jonathan T .  

Sorrent i no v .  Vo lkswagen Group of America I nc .  et  a l ,  No .  85202-7- 1 (J u ly 9 ,  2024) , 

at 9 m in . ,  30 sec. th rough 1 0  m in . ,  5 sec. video record i ng by TVW, Wash i ngton 

State's Pub l ic  Affa i rs Network, 

6 I n  fu l l ,  VW's appe l late counsel stated : 

If we look at the test imony of Rob Saraceno go ing th rough cross 
examination , the manua l  requ i red that the workp lace ,  the mach ine 
be bo lted down to the workbench . That wasn't done by Un ited . I t  
a lso requ i red a d ust co l lect ion bag to be affixed to the back of the 
mach ine so that it wou ld prevent these p lumes of d ust be ing 
scattered th roughout the shop .  That wasn't done .  That's the type of 
workp lace practice and workp lace tra i n i ng that we are ta lk ing about 
on th is record . And the- and specu lation that U n ited . . .  wou ld have 
then passed on warn ings about asbestos . . .  i n  the brake parts to 
the i r  employees and they wou ld have fo l lowed those warn ings ,  that 
wou ld be an un reasonable i nference .  

Wash Ct. of Appeals ora l  argument ,  Jonathan T .  Sorrent i no v .  Vo lkswagen Group 
of America I nc .  et a l ,  No .  85202-7- 1 (J u ly 9 ,  2024) , a t  9 m in . ,  30 sec. th rough 1 0  
m in . ,  5 sec. video record i ng by TVW, Wash ington State's Pub l i c  Affa i rs Network, 
https ://www.tvw.org/watch/?cl ient 1 D=9375922947&event 1 D=202407 1 092 . 
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https ://www.tvw.org/watch/?cl ient 1 D=9375922947&event 1 D=202407 1 092 . 

I ndeed , the j u ry heard test imony on loose safety practices at Un ited , 

inc lud ing that employees and supervisors d id not use provided resp i rators . 

Sorrent ino's former U n ited coworker, Robert Saraceno ,  testified that he never saw 

"anyone use a resp i rator or resp i ratory protect ion when they were g ri nd i ng brake 

shoes at U n ited Volkswagen , "  even though masks were ava i lab le and everyone 

used the brake g rinder which created a lot of d ust. And Saraceno fu rther testified 

that he d id not reca l l  Sorrent i no ever weari ng a mask. But ,  aga i n ,  th is is not the 

tota l ity of the test imony. 

The j u ry ,  however, a lso heard Sorrenti no's own test imony that he wou ld 

have heeded warn ings from a qua l ified i ntermed iary ,  if they had ind icated there 

was an issue with asbestos or U n ited 's safety practices , stati ng : 

Q .  Wel l  you to ld us the other day that even though you saw cigarette 
- warn ings on c igarette packs , you sti l l  d id n 't qu it smoking . So even 
if you had been warned , what wou ld you have done? 
A. Wel l ,  g iven that ,  the d ifferences in  the scenario I th i nk  is that, you 
know, c igarette smoking was a socia l  th ing , and even though ,  yes , it 
d id have a warn ing on it ,  you saw most everybody ignore it as if it 
was some a lmost p loy to - I don 't know - get you to buy more ,  or 
what have you .  

But . . .  a warning from a - in a setting where you 're working and 
there's a - supposedly an [Occupational Safety and Hazard] 
representative that's supposed to be doing something about it, I think 
I 'd have paid attention. 
Q .  Do you bel ieve that you r  employer, U n ited Volkswagen ,  shou ld 
have taken steps to protect the safety of you and you r  coworkers? 

A: You know, I th i nk  any employer shou ld care about the ir  
emp loyees . 

As i n  Taylor ,  th is testimony supports a reasonable i nference by a fa i r-m inded 

person that Sorrenti no wou ld have heeded a warn ing from an i ntermed iary had it 
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been g iven .  1 87 Wn .2d at 755 . 

Th i rd ,  th is same test imony also supports a reasonable i nference that ,  had 

a warn ing existed exp la in ing  the severity of the consequences of asbestos 

exposu re ,  Sorrent ino wou ld have heeded it. Our  Supreme Cou rt has cited 

approvi ng ly to j u ry instruct ions stat ing that a prod uct "warn ing must be appropriate 

i n  view of the seriousness of any danger i nvo lved to reasonably advise of the 

consequences of improper use . "  Lockwood v.  AC&S, I nc . , 1 09 Wn .2d 235, 269, 

744 P .2d 605 ( 1 987) . Here ,  the severity of the i nj u ry is extraord inari ly h i gh  as 

asbestos exposu re causes mu lt ip le forms of l ife-th reaten ing cancer. 7 Thus ,  the 

i nference is more eas i ly d rawn that Sorrenti no wou ld have heeded a warn ing 

h i gh l ig ht ing the inord i nate risk i nvo lved . 

Moreover, Sorrent i no testified (albeit at a h igh  level )  that he "certa i n ly 

wish [ed he] knew someth ing about asbestos . "  A fa i r-m inded j u ry cou ld have 

coup led that test imony with h is test imony about heed ing warn ings from 

i ntermed iaries to fi nd Sorrent i no wou ld have heeded such a warn i ng ,  had it been 

in "a form which reasonab ly cou ld be expected to catch the attent ion of, and to be 

understood by, the ord inary user. " kl at 269 .  

F ina l ly ,  VW also cites to two cases where our  cou rts rejected a fa i l u re to 

warn c la im as the p la i ntiff fa i led to show they wou ld have heeded a warn i ng :  H i ner 

v .  Bridgestone/F i restone, I nc. , 1 38 Wn .2d 248 , 257-58 ,  978 P .2d 505 ( 1 999) and 

7 At tria l , it was d iscussed that the "main categories" of i nj u ries associated with 
asbestos exposu res are "a scarri ng of l ung tissue norma l ly associated with a h igh  
leve l of  exposu re .  The second is l u ng cancer .  And the th i rd is mal ig nant 
mesothe l ioma,  a cancer of the l i n ing of either the lung , but it a lso can occu r i n  the 
gut cavity or  i n  the -- around the heart . "  
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Sherman ,  8 Wn . App .  2d  at 702 . Ne ither case helps the appel lants . 

I n  H i ner ,  the p la intiff defi n it ive ly "testified she looked at her owner's manua l  

for some i nformation ,  but had not read the statement about snow tires i n  the five 

years she had the manua l . "  1 38 Wn .2d at 257 (emphasis added) .  Add it iona l ly ,  

she testified "she did not look for warnings on any of" the chal lenged prod ucts . kl 

at 257-58 (emphasis added) .  As such , our  Supreme Court held the record d id not 

support the i nference that the p la intiff wou ld have heeded warn ings had they 

existed . kl at 258 .  H i ner is p la i n ly d isti ngu ishable because Sorrent i no at  a 

m in imum reviewed VW's mater ia ls "as needed" and regu larly reviewed the brake's 

packag ing . 

S im i larly i n  Sherman , the p la intiff "testified unequ ivoca l ly that . . .  he d id not 

read package i nserts and d id not reca l l  ever read ing a package i nsert" mean ing 

"any changes to  the package i nserts for [the d rug i n  question]  d id not impact h is 

prescription decis ion because he d id not look at them . "  8 Wn . App .  2d at 699 

(emphasis om itted) (citi ng Douglas v .  Bussabarger, 73 Wn .2d 476 , 438 P .2d 829 

( 1 968) (a s im i lar  case where p la i ntiff testified they had never read warn ing 

materia ls)) . 

The test imony from H i ner and Sherman is materia l ly d ifferent from 

Sorrent ino's test imony, both as to the unequ ivoca l tone of the test imony and the 

lack of any consideration of the severity of the i nj u ry .  The record here does not 

compel  a fact fi nder to conclude that any warn ings wou ld not have affected 

Sorrent ino's decis ion . Sherman , 8 Wn . App .  2d at 698-99 . 

For the reasons above , we hold the court d id not err i n  denyi ng VW's motion 
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for JMOL as VW fa i led to estab l ish there was "no competent and substant ia l  

evidence" that that Sorrent i no wou ld have heeded an asbestos warn i ng .  Sa l isbury. 

25 Wn . App .  2d at 3 1 4 .  A fa i r-m inded j u ry cou ld i nterpret al l  of th is evidence to 

mean that Sorrent ino wou ld have read and heeded a warn i ng .  In tu rn ,  we hold 

there is substant ia l  evidence to estab l ish the fa i l u re to warn was a cause i n  fact of 

Sorrent ino's i nj u ry .  Budd , 2 1  Wn . App .  2d at 73 .  

2 .  Whether Feas ib i l ity Defi nes a Consumer's Reasonable Expectations 

U nder Wash i ngton 's common law test , a prod uct is not reasonably safe if i t  

is " unsafe to an extent beyond that which wou ld be contemplated by the ord i nary 

consumer. " Seattle-First Nat' I Bank v. Tabert ,  86 Wn .2d 1 45 ,  1 54 ,  542 P .2d 774 

( 1 975) . Factors such as the " re lative cost of the prod uct, the g ravity of the potent ia l  

harm from the cla imed defect and the cost and feas ib i l ity of e l im i nati ng or 

m i n im iz ing the r isk may be re levant i n  a particu lar case . "  kl (emphasis added) .  

Feas ib i l ity is on ly one  of severa l factors under  the  common law that cou ld 

estab l ish the " reasonable expectat ions of an ord i nary consumer. " Lenhardt ,  1 02 

Wn .2d at 2 1 5 (" i ndustry custom is not always adm iss ib le i n  a prod uct l iab i l ity cause 

of act ion that arises before the effective date of the [WPLA]") (emphasis added) .  

As such , the j u ry cou ld ass ign whatever weig ht i t  wished to  feas ib i l ity i n  weigh i ng 

the various factors : i nc lud ing the "g ravity of the potent ia l  harm . "  Tabert ,  86 Wn .2d 

at 1 54 .  

VW argues that t he  "und isputed evidence showed that there was no 

feas ib le ,  safer a lternative to the encapsu lated ch rysot i le asbestos i n  Volkswagen 

frict ion products . "  In other words ,  it avers that " [e] l im i nati ng asbestos from 
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Volkswagen frict ion prod ucts was ind isputab ly not feas ib le . "  VW heavi ly re l ies on 

Connor v .  Skagit Corp. , 99 Wn .2d 709 , 664 P .2d 1 208 ( 1 983) , for the proposit ion 

that when a p la i ntiff bases the prod uct defect c la im on the ava i lab i l ity of an 

a lternative design ,  it becomes her bu rden to prove feas ib i l ity . Connor does not 

support the i r  posit ion . 

The court i n  Connor held that "the existence of an a lternative , safe design 

is a factor which the j u ry may consider i n  determ in ing whether a product is 

un reasonably dangerous" and held that a p la intiff may "estab l ish that a prod uct is 

un reasonably dangerous by means of factors other than the existence of 

a lternative design . "  99 Wn .2d at 7 1 5 (emphasis added) .  

Here ,  Sorrent i no does not "contend[] that a reasonable a lternative design 

existed for asbestos conta in ing  frict ion prod ucts i n  the 1 970s , "  but that the 

"magn itude of the harm-death by cancer-and the natu re of the prod uct made 

the prod uct un reasonably unsafe . "  As i n  Ayers , '"because of the g ravity of the 

potent ia l  harm , "  we hold that "the j u ry cou ld have reasonably conc luded that the 

prod uct was unsafe to an extent beyond that contemplated by the ord i nary 

consumer. " 1 1 7 Wn .2d at 766 . That is ,  a fa i r-m inded j u ry cou ld fi nd that no 

reasonable mechan ic (the consumer) expects fata l consequences from insta l l i ng  

new brake pads ,  regard less of  the feas ib i l ity of  other options at  the t ime.  In  tu rn , 

there is substantia l  evidence for the j u ry's fi nd ing desp ite that factor and it was not 

error for the court to deny VW's motion for a JMOL .  

B .  Whether the Court Erred i n  G iv ing the J ury I nstruct ions I t  D id 

" I n  genera l ,  whether to g ive a particu lar instruct ion is with i n  the tria l  cou rt's 
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d iscretion . "  Taylor ,  1 87 Wn .2d at 767 . "Where substant ia l  evidence supports a 

party's theory of the case , tria l  cou rts are requ i red to instruct the j u ry on the theory . "  

!sl However, "U] u ry instruct ions are genera l ly sufficient i f  they are supported by 

the evidence ,  a l low each party to argue its theory of the case , and when read as a 

whole ,  p roperly i nform the trier of fact of the app l icable law. "  Fergen v. Sestero , 

1 82 Wn .2d 794 ,  803 , 346 P . 3d 708 (20 1 5) .  

Even so ,  " [a] n erroneous instruct ion i s  revers ib le error on ly i f  i t  i s  p rejud ic ia l  

to a party . "  Fergen ,  1 82 Wn .2d at 803 .  "A j u ry instruct ion is prejud ic ia l  if i t  

substantia l ly affects the outcome of the case . "  Moratti ex re l .  Tarutis v .  Farmers 

I ns .  Co.  of Wash . ,  1 62 Wn . App .  495 ,  505 , 254 P . 3d 939 (20 1 1 ) . '" Prejud ice is 

presumed if the instruct ion conta ins a clear m isstatement of law; prejud ice must 

be demonstrated if the instruct ion is merely m is lead i ng . "' ADA Motors, I nc .  v .  

But ler , 7 Wn . App .  2d 53, 60 n . 1 1 ,  432 P . 3d 445 (20 1 8) (quoti ng Anfi nson v .  Fed Ex 

Ground Package Sys . ,  I nc . , 1 74 Wn .2d 85 1 , 860 , 28 1  P . 3d 289 (20 1 2)) . "The party 

chal leng ing an instruct ion bears the burden of estab l ish ing prejud ice . "  Fergen ,  1 82 

Wn .2d at 803 . 

"We review a tria l  cou rt's decis ion to g ive a j u ry instruct ion 'de novo if based 

upon a matter of law, or  for abuse of d iscret ion if based upon a matter of fact . "' 

Taylor ,  1 87 Wn .2d at 767 (quoting Kappelman v.  Lutz ,  1 67 Wn .2d 1 ,  6 , 2 1 7  P . 3d 

286 (2009)) . 

Here ,  VW chal lenges the superior cou rt's den ia l  of th ree of its proposed j u ry 

instructions ,  which we add ress in  tu rn .  

1 .  Whether the Court Erred i n  Fai l i ng to G ive a Fai l u re to Heed I nstruct ion 
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VW proposed an instruct ion which stated , i n  perti nent part ,  that, if the j u ry 

found "one or more of the defendants was requ i red to p lace a warn ing on its 

prod ucts and fa i led to do so ,  or gave an i nadequate warn i ng ,  you shou ld also 

cons ider whether p la i ntiff has proven that Thomas Sorrent ino wou ld have heeded 

such a warn i ng . "  The court decl i ned the request and its instruct ions d id not 

expressly reference the poss ib le fa i l u re to heed . 

VW now argues the court was ob l igated to provide th is proposed instruct ion 

as it was derived from our Supreme Court's hold ing i n  H i ner .  However, VW does 

not rigorous ly exp la in  why the u lt imate hold ing in H i ner is appropriate and , in fact , 

concedes i n  a footnote that the "proposed instruct ion d id not appear i n  H i ner" as 

that matter was reso lved on a JMOL argument. Br. of Appel lant at 4 1  n . 6  (citi ng 

H i ner ,  1 38 Wn .2d at 250-5 1 , 253) . The H i ner cou rt was not presented with and 

d id not add ress whether to provide the j u ry th is precise instruct ion or not .  

Moreover, th is cou rt held that " [s] imp ly because a statement is made by an 

appe l late court does not mean that it can be properly i ncorporated i nto a j u ry 

instruction . "  Van Cleve v. Betts , 1 6  Wn . App .  748 , 756 , 559 P .2d 1 006 ( 1 977) . 

Otherwise , cou rts wou ld r isk m isus ing an "overbroad statement of the law when it 

is removed from the factual  context of that case . "  kl 

And , had the proposed instruct ion been g iven ,  the ho ld ing i n  H i ner wou ld 

have been " removed from" its d isti ngu ishable factual  context . kl As d iscussed 

earl ier ,  the p la i ntiff in H i ner unequ ivoca l ly stated she never read the re levant 

warn ings .  1 38 Wn .2d at  257-58 .  The evidence here does not support that 

Sorrent i no never wou ld "have heeded such a warn i ng , "  as the factual context i n  
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H i ner suggests is requ i red . I n  tu rn , we hold the court d id not abuse its d iscret ion 

i n  fi nd ing  as "a matter of fact" that the instruct ion was not warranted . Taylor ,  1 87 

Wn .2d at 767 . 

As a matter of law, the VW's proposed instruct ion also presents an overly 

narrow defi n it ion of causation focused imp l icit ly on (a) on ly VW itse lf p rovid ing 

warn ings to Sorrent i no and (b )  Sorrent ino suffering i nj u ries on ly when he h imself 

was chang ing brakes . As to the former, as d iscussed earl ier ,  i ntermed iaries can 

p lay a key ro le in warn ing  consumers of dangerous prod ucts . kL. at 755 .  As to the 

latter, at issue at tria l  was whether Sorrent i no was also affected by "bystander 

exposu re . "  There was test imony that "Sorrent i no wou ld have not on ly the 

exposu re to asbestos from h is own work, but he wou ld a lso have exposu res to 

asbestos as a bystander to the work of the other mechan ics . "  

VW's proposed j u ry instruct ion d id not captu re any  of the above 

considerations and , i n  tu rn , does not "properly i nform the trier of fact of the 

app l icable law. "  Fergen ,  1 82 Wn .2d at 803. As such , we hold the court d id not 

improperly fi nd as "a matter of law" that the instruct ion was not appropriate . Taylor ,  

1 87 Wn .2d at 767 . 

Even assuming arguendo that the instruct ion was g iven i n  error, VW fa i ls  to 

estab l ish prejud ice .  VW cla ims it was prejud iced by the fa i l u re to g ive the 

instruct ion because it a l lowed Sorrent i no to assert i n  h is clos ing argument that it 

was "absol ute ly fa lse" that the p la i ntiff is requ i red to prove Sorrent i no wou ld have 

heeded the warn i ng .  I n  other words ,  VW avers that the lack of an instruct ion 

perm itted Sorrent ino to not prove causation i n  fu l l .  
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On the contrary ,  the court's instruct ion flatly stated it was the p la i ntiff's 

bu rden to prove causation and to prove that VW's fa i l u re to warn "was a proximate 

cause of the p la i ntiff's i nj u ry . "  Based on th is instruction ,  VW cou ld ,  and did, argue 

at  length du ring its clos ing argument that Sorrent i no fa i led to  prove causation ,  

when its counsel stated : 

The c la im is fa i l u re to warn . How do you warn a guy who doesn 't 
look at the manual? Th ink  back on what he said . Was it someth ing 
l i ke ,  mechan ic see , mechan ic do? Someth ing l i ke that, rig ht? He 
was hands on . He d idn 't look at the book. M r. Proctor got tra i n i ng .  
H e  learned from others .  

Bu t  the instruct ion that they c la im was m iss ing , they have to prove to 
your level of confidence that he would have seen it and he would 
have heeded it. I n  other words ,  he wou ld have fo l lowed it . 

(Emphasis added) .  VW's counsel conti nued : 

So where was the opportun ity to warn h im and where did they prove 
that he would've followed those instructions? That burden is the i rs .  
Ask you rse lf, d id they prove to you r  leve l of confidence that he  
wou ld 've fo l lowed an instruct ion had an instruct ion been g iven? Did 
they prove to you r  leve l of confidence that he wou ld 've fo l lowed an 
instruct ion had an instruct ion been g iven? 

(Emphasis added) .  

We hold that ,  even i f  there was an instructiona l  error, the court's instruct ion 

"a l low[ed] each party to argue its theory of the case . "  Fergen ,  1 82 Wn .2d at 803. 

VW's counsel made the argument it wou ld have made with the instruction .  And 

otherwise , VW does not show the absence of a more specific instruct ion 

"substantia l ly affect[ed] the outcome of the case . "  Moratti , 1 62 Wn . App .  at 505. 

Thus, th is ass ignment of error fa i l s .  

2 .  Whether the Court Erred i n  Fai l i ng to G ive a But-For Causation I nstruct ion 

There are two types of proximate causation at issue here :  "but-for" 
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causation and "substant ia l  factor" causation . "Wash i ngton courts have app l ied the 

substant ia l  factor test i n  on ly fou r  types of cases , "  one of wh ich be ing "toxic tort 

cases , i ncl ud i ng mu lt isupp l ier  asbestos i nj u ry cases . "  Fabrique v. Cho ice Hote ls 

I ntl I nc . , 1 44 Wn . App .  675 , 685 , 1 83 P . 3d 1 1 1 8 (2008) (refus ing to extend the 

substant ia l  factor test to facts i nvolvi ng a "contam inated food prod uct. ") . 

" [B]ecause of the pecu l iar  natu re of asbestos prod ucts and the development of 

d isease d ue to exposure to such prod ucts , it is extremely d ifficu lt to determ ine if 

exposu re to a particu lar  defendant's asbestos prod uct actua l ly caused the 

p la i ntiff's i nj u ry . "  Lockwood , 1 09 Wn .2d at 248 . As such , "substant ia l factor 

causation instruct ions are common ly g iven i n  asbestos- i nj u ry cases tried i n  

Wash ington , "  and  "a l low the  p la i ntiff to  estab l ish causation by  showing that the 

defendant's . . .  p rod uct was a substant ia l  factor i n  bri ng ing  about the i nj u ry ,  even 

though the i nj u ry wou ld have occu rred without it . "  Mavroud is v. P ittsburgh-Corn i ng 

Corp. , 86 Wn . App .  22 , 28-29 ,  935 P .2d 684 ( 1 997) . 

VW argues that a substant ia l factor instruction , which the court gave here ,  

is on ly proper i n  cases i nvolvi ng mu lt ip le sou rces of potent ia l  exposu re .  I n  tu rn ,  

VW asserts that the court was requ i red , a s  a matter of law, to g ive VW's proposed 

instruct ion which put forth a "but for" causation standard and which " requ i res a 

p la i ntiff to estab l ish that had the defendant's act not occu rred , the p la i ntiff wou ld 

not have been harmed . "  Br .  of Appe l lant at 44 (citi ng Daugert v. Pappas, 1 04 

Wn .2d 254 ,  260 , 704 P .2d 600 ( 1 985)) . 

We cou ld not locate an asbestos exposu re case where the court gave a "but 

for" causation instruction , nor does VW cite to one .  Th is om iss ion a lone requ i res 
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us to reject VW's argument. DeHeer v. Seattle Post- I nte l l igencer ,  60 Wn .2d 1 22 ,  

1 26 ,  372 P .2d 1 93 ( 1 962) ("Where no authorit ies are cited i n  support of a 

proposit ion , the court is not requ i red to search out authorit ies , but may assume 

that counse l ,  after d i l igent search , has found none . ") .  

Sti l l ,  VW ins ists that a substant ia l  factor standard " is justified on ly 'when a 

p la i ntiff is unable to show that one event a lone was the cause of the i nj u ry . "' Br .  

of Appel lant at 45 (quoti ng Fabrique,  1 44 Wn . App .  at 684) . Th is cla im is 

i naccu rate . 

Th is cou rt recently considered a case where a worker "wore 3M Company's 

87 1 0  mask from 1 972 to around 1 980 wh i le work ing as an insu lator at Puget Sound 

Naval Sh ipyard (PSNS) ,  where he was exposed to asbestos and asbestos­

conta in ing  prod ucts . "  Roemm ich v .  3M Company. 2 1  Wn . App .  2d 939 ,  943 , 509 

P . 3d 306 (2022) . In other words ,  Roemm ich was focused on one job (PSNS) and 

one prod uct (a type of 3M mask) . kl Yet there ,  th is cou rt held that ,  wh i le the 

"change from the 'but-for' test to the substantia l  factor test is normally j ustified on ly 

when a p la i ntiff is unable to show that one event a lone was a cause of the i nj u ry , "  

"the substantia l  factor test shou ld  be used i n  cases where i t  is d ifficu lt to  estab l ish 

the exact event or  party that caused the harm . "  kl at 950 (emphasis added) .  Thus ,  

the quest ion is not what p la i ntiff must or  must not show, but whether it is d ifficu lt to 

estab l ish the exact event or party that caused the harm .  

As noted above , the evidence at tria l  estab l ished numerous potent ia l 

sou rces of exposu re ,  inc lud ing the d ust re leased by Sorrent ino's co-workers . 

Sorrent i no also testified that he was exposed to asbestos when chang ing non-VW 
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brakes for fam i ly and friends i n  h is d riveway, regu larly over a period of about ten 

years .  There was no evidence to the contrary .  I n  tu rn , as i n  Roemm ich , 

" regard less of whether [VW's brakes parts were] the on ly reason for [] 

mesothe l ioma,  there was substant ia l  evidence from which the j u ry cou ld determ ine 

that the [parts were] defective and contributed to h is i nj u ry .  And because the harm 

done by [VW] and [] other[s] . . . was identica l-[Sorrenti no] deve lop ing 

mesothe l ioma-the substantia l  factor test app l ies . "  21  Wn . App .  2d at  95 1 . 

F ina l ly ,  VW d id not even argue that it was prejud iced by the absence of th is 

instruction ,  as was its burden . Fergen ,  1 82 Wn .2d at 803 . As such , for the reasons 

above , we hold the court d id not improperly fi nd as "a matter of law" that the 

instruct ion was not warranted . Taylor ,  1 87 Wn .2d at 767 . 

3 .  Whether the Court Erred i n  Fai l i ng to G ive an I ndustry Custom I nstruct ion 

VW proposed an instruct ion which stated i n  perti nent part that i n  "eva luat ing 

P la i ntiff's cla ims ,  you may consider evidence of custom i n  the industry ,  and 

whether or  not the product comp l ied with government regu latory standards i n  p lace 

at the t ime . "  The court's g iven instruct ion d id not expressly reference industry 

custom , but stated the j u rors cou ld consider "the cost and feas ib i l ity of e l im i nati ng 

or m i n im iz ing the r isk ,  and such other factors as the natu re of the prod uct and the 

cla imed defect ind icate are appropriate . "  

As d iscussed earl ier ,  i ndustry custom i s  "not a lways adm iss ib le i n  a prod uct 

l iab i l ity cause of action that arises before the effective date of the [WPLA]"-let 

a lone a d ispos itive factor-in determ in i ng the reasonable expectat ions of an 

ord i nary consumer because the " l iab i l ity of the manufactu rer is measured solely by 
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the characteristics of the prod uct he has prod uced rather than h is behavior . " 

Lenhardt ,  1 02 Wn .2d at 2 1 3- 1 5 (add ing  "strict l i ab i l ity does not sound in 

neg l igence") . Thus, we hold the court was not ob l igated as "a matter of law" to 

provide such an instruction .  Taylor ,  1 87 Wn .2d at 767 . 

Even so ,  i ndustry custom or feas ib i l ity of des ign can be considered when 

the p la i ntiff opens the door by "present[ ing]  evidence that puts i n  issue the custom 

of the industry or feas ib i l ity of a lternative design"  as "the defendant shou ld be 

a l lowed to meet that evidence . "  Lenhardt , 1 02 Wn .2d at 2 1 3- 1 4 .  That said , "when 

a p la i ntiff estab l ishes at tria l  that a particu lar  des ign a l lows a certa i n  event to occu r 

and a l leges that event is not reasonably safe based upon the reasonable 

consumer expectat ion concern ing that product ,  the defendant may not i ntroduce 

evidence that h is des ign comports with the des ign of other manufactu rers . "  kl at 

2 1 4 . And VW alternative ly argues that th is instruct ion was necessary as 

Sorrent i no opened the door to industry custom in th ree d isti nct ways . 

F i rst, VW al leges Sorrent i no e l icited answers on i ndustry custom when 

question ing fact witnesses at tria l . The i n it ia l  citat ion points to the test imony of 

Neal Palmer ,  a VW prod ucts ana lys is eng i neer. But there ,  VW's own attorney was 

cross exam in i ng Palmer .  The remainder of the citat ions i nvo lve tria l  test imony 

from Lars Muh lfe lder ,  a VW eng i neer who was being questioned by Sorrent i no's 

attorney. In that question ing , Muh lfe lder asserted , repeated ly and unprompted , 

that asbestos was an " i ndustry standard"  mater ia l  i n  b rakes and cl utches . 

Sorrent ino's attorney d id not ask about industry custom . The rema in ing two 

citat ions po int to cross examinat ion by VW's counse l .  I n  short ,  Sorrenti no d id not 
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open the door to a d iscuss ion of industry custom at the t imes VW cites . 8 

Second , VW al leges Sorrent ino's open ing statement opened the door to 

i ndustry custom . There ,  Sorrenti no's counsel stated that " [t] he [VW] break 

conta ined ch rysot i le asbestos in the 1 970s,  and al l b rakes had ch rysot i le asbestos 

in the break pad du ring th is particu lar  t ime period . "  However, th is reference to 

i ndustry custom was isolated and made in pass ing with i n  a re lative ly lengthy 

open ing statement. This one l i ne-which was unconnected to any evidence 

Sorrent i no adduced and supports VW's substantive cla im-is hard ly p lac ing 

i ndustry custom "at issue . "  

Th i rd ,  VW al leges the "stud ies re l ied on by  Sorrent i no's experts add ressed 

the automotive industry's use of ch rysot i le asbestos in brake manufactu ri ng" 

opened the door requ i ring a re lated j u ry instruction .  S im i lar  to the above , the 

expert e i ther brought up  industry custom unprompted or otherwise d id not make 

any d i rect c la ims as to the un iform ity of industry custom . As such , we hold the 

court d id not abuse its d iscret ion to fi nd as "a matter of fact" that the instruct ion 

was not warranted under that theory.  Taylor ,  1 87 Wn .2d at 767 . 

Even if there was error to not g ive th is instruction ,  the instruct ion g iven sti l l  

a l lowed the  j u ry to  cons ider the "feas ib i l ity of e l im inati ng or m i n im iz ing the  risk . "  

8 S im i larly, VW al leges Sorrent i no e l icited test imony from its expert wh ich opened 
the door to evidence of industry custom . I n  the fi rst two citations ,  i n  response to 
Sorrent ino's attorney's question on the expert's "experience" and about the brakes 
used at Un ited , the expert d iscussed industry custom unprompted . I n  the fi na l  
citation ,  Sorrent ino's attorney asked about "backg round leve l asbestos exposu re . "  
The expert answered that th is i nformat ion was not necessary for the i r  causation 
ana lys is .  As above , Sorrent ino's attorney thereafter d id not ask about i ndustry 
custom , and any response re lated thereto was unsol icited . 
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And du ring the i r  clos ing argument ,  VW cou ld ,  and did, argue for the j u ry to cons ider 

"the cost and feasibility of e l im inati ng or m in im iz ing the risk" of asbestos, which 

they argued it was Sorrent i no's "burden to prove . "  (Emphasis added) .  What's 

more ,  VW argued that the j u ry "may consider custom in the industry, technolog ical 

feas ib i l ity , and whether the prod uct was or was not in comp l iance with 

nongovernmenta l standards or with statutes or adm in istrative regu lations . "  

(Emphasis added) .  I n  other words ,  VW repeated ly u rged the j u ry to  cons ider 

i ndustry custom under the court's g iven instructions .  

We hold that ,  even i f  there was an instructiona l  error, the court's instruct ion 

"a l low[ed] each party to argue its theory of the case . "  Fergen ,  1 82 Wn .2d at 803. 

Further , VW po int to no re levant fact i n  the record to prove the absence of such an 

instruct ion "substantia l ly affect[ed] the outcome of the case . "  Moratti , 1 62 Wn . 

App .  at 505 .  9 

C.  Whether Th i s  Court Has Personal J u risd ict ion Over VWAG 

A court's exercise of personal  j u risd ict ion must comport with the re levant 

state long-arm statute and the Fou rteenth Amendment's d ue process clause . 

Due l l  v. Alaska Airl i nes, I nc . , 26 Wn . App .  2d 890 , 896,  530 P . 3d 1 0 1 5  (2023) . 

Wash ington 's '" long-arm statute perm its j u risd ict ion over fore ign corporat ions to 

9 VW does argue that the "sp l it verd ict" at tria l  shows it was prej ud iced by the 
absence of gu idance on industry custom in the common law prod uct l iab i l ity port ion 
of the case . I t  is true that the court expressly ment ioned industry custom i n  its 
neg l igence instruct ions and that the j u ry retu rned a verd ict fi nd ing VW was not 
neg l igent .  However, as d iscussed above , Lenhardt exp la ins that (strict) l i ab i l ity i n  
pre-WPLA cla ims " i s  measured solely by  the  characteristics of  the prod uct" and 
"does not sound i n  neg l igence . "  Lenhardt ,  1 02 Wn .2d at 2 1 3 .  In  other words ,  what 
the j u ry decided on neg l igence is conceptua l ly d isti nct from its decis ion on a strict 
l i ab i l ity c la im such as a common law pre-WPLA cla im .  
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the extent perm itted by the d ue process clause of the U n ited States Constitution . "' 

.!sl (q uoti ng Sandhu  Farm I nc .  v. A&P Fru it Growers Ltd . ,  25 Wn . App .  2d 577,  583 ,  

524 P . 3d 209 (2023)) . 1 0  The d ue process clause requ i res that a defendant have 

certa i n  m in imum "contacts" with it such that "the maintenance of the su it . . .  does 

not offend 'trad it iona l  notions of fa i r  p lay and substantia l  just ice . "' .!sl at 897 

(quoti ng l nt' I Shoe Co. v .  State of Wash i ngton , 326 U . S .  3 1 0 , 3 1 6 ,  66 S. Ct. 1 54 ,  

90 L .  Ed . 95  ( 1 945)) . 1 1  

"A Wash ington court may exercise specific personal j u risd ict ion over a 

nonresident defendant when the defendant's l im ited contacts g ive rise to the cause 

of action . "  Gorden v .  L loyd Ward & Associates, P .C . , 1 80 Wn . App .  552 , 567 , 323 

P . 3d 1 074 (20 1 4) .  When gaug ing whether there are sufficient m in imum contacts 

for specific j u risd iction , Wash i ngton cou rts ut i l ize the two-prong Ford test. Duel l ,  

2 6  Wn . App .  2d . at 899 (citi ng Ford Motor C o .  v .  Montana E ighth J ud ic ia l  D ist. Ct. , 

592 U . S .  35 1 , 352 , 1 4 1  S .  Ct. 1 0 1 7 , 209 L .  Ed . 2d 225 (202 1 )) . U nder th is test , 

1 0  Specifica l ly ,  Wash i ngton 's long-arm statute , RCW 4 .28 . 1 85( 1  ) (a)-(b) , states that 
"[a]ny person" subm its to the j u risd ict ion of Wash ington courts by conduct ing a 
"transact ion of any bus i ness with i n  th is state" or  by "commi [tt i ng] a tort ious act 
with i n  th is state" and that " 'any person"' i ncl udes both "nonresident ind ivid uals and 
fore ign corporat ions to the extent perm itted by the due process clause of the 
U n ited States Constitution . "  Down ing v.  Losvar, 21 Wn . App .  2d 635 , 654 , 507 
P . 3d 894 (2022) (quoting RCW 4 .28 . 1 85( 1  ) (a)) . 
1 1  There are two bases for personal  j u risd ict ion under the m in imum contact 
requ i rement. Genera l  j u risd ict ion provides for personal  j u risd ict ion over a 
defendant corporat ion when they are " 'essentia l ly at home"' i n  the forum state . 
Due l l ,  2 6  Wn . App .  2 d  at 897 (quoti ng Montgomery v .  Air  Serv.  Corp. , 9 Wn . App .  
2d  532 , 538 , 446 P . 3d 659  (20 1 9)) . "Specific j u risd ict ion covers a narrower class 
of c la ims when a defendant mainta ins a less int imate connect ion with a state . "  I d .  
Sorrent i no does not a l lege that VWAG was "at home" i n  Wash i ngton and  subject 
to genera l  j u risd iction . Thus ,  we wi l l  d iscuss the requ i rements on ly for specific 
j u risd iction . 
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" ( 1 ) the defendant must pu rposefu l ly ava i l  itself of the privi lege of conduct ing 

activit ies with i n  the forum state , and (2) the p la i ntiff's c la ims must arise out of or  

re late to the defendant's contacts with the forum . "  ill Courts then must cons ider 

add it iona l ly whether app ly ing persona l  j u risd ict ion comports with "trad it iona l  

notions of fa i r  p lay and substant ia l  just ice . "  Down ing v .  Losvar, 21 Wn . App .  2d 

635, 678 , 507 P . 3d 894 (2022) . 

Th is cou rt reviews motions to d ism iss for lack of personal  j u risd ict ion de 

nova . State v .  LG E lecs . ,  I nc . , 1 86 Wn .2d 1 69 ,  1 76 ,  375 P . 3d 1 035 (20 1 6) .  

Add it iona l ly ,  the p la i ntiff has the bu rden of demonstrat ing personal  j u risd iction . 

Futu reSelect Portfo l io  Mgmt. , I nc .  v. Tremont Grp .  Ho ld i ngs, I nc . , 1 75 Wn . App .  

840 ,  885-86 , 309 P . 3d 555  (20 1 3) .  However, because VWAG never asked for a 

CR 1 2(d) evident iary hearing , we consider on ly whether Sorrent i no made a 

sufficient pr ima facie showing of j u risd iction , and not whether VWAG rebutted said 

showing . 1 2  ill " I n  th is setti ng , ' [w]e treat the a l legat ions of the comp la int as true . "' 

ill at 886 (quoti ng SeaHAVN , Ltd . v. G l itn i r  Bank ,  1 54 Wn . App .  550 , 563 , 226 

P . 3d 1 4 1  (20 1 0) ,  abrogated on other grounds by No l l  v .  American B i ltrite I nc . , 1 88 

Wn .2d 402 , 4 1 1 - 1 6 , 395 P . 3d 1 02 1  (20 1 7)) . 

By way of summary, VW argues the "tria l  court erred when it conc luded that 

it cou ld exercise specific j u risd ict ion over VWAG" as "VWAG never made any 

12  "CR 1 2(d) perm its any party to seek an evident iary heari ng prior to tria l  when 
' lack of j u risd ict ion over the person '  has been ra ised as an affi rmative defense 
pu rsuant to CR 1 2(b)(2) : ' [U ]n less the court orders that the heari ng and 
determ inat ion thereof be deferred unt i l  the tria l . "' State v .  LG E lecs . ,  I nc . , 1 85 Wn . 
App .  394 , 409 , 34 1 P . 3d 346 (20 1 6) (a lteration i n  orig ina l )  (q uoti ng CR 1 2(d)) . 
There was no request for an evident iary heari ng prior to or after tria l , and no 
request for specia l  i nterrogatories to the j u ry on these issues.  
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pu rposefu l connect ion to or otherwise ava i led itself of Wash i ngton . "  In  support of 

its posit ion , VW chal lenges many of the superior cou rt's fi nd i ngs of fact support ing 

personal j u risd iction . 

"We review fi nd i ngs of fact under the substantia l  evidence standard . "  

Johnson v .  Horizon F isheries, LLC , 1 48 Wn . App .  628 , 640 , 20 1  P . 3d 346 (2009) . 

Substant ia l  evidence is that "quantum of evidence sufficient to persuade a rat ional  

fa i r-m inded person the prem ise is true . "  In Re Dependency of A. M . F . ,  23 Wn . App .  

2d 1 35 ,  1 4 1 , 5 1 4  P . 3d 755  (2022) . When evidence is vo l um inous and  comp lex, 

this cou rt has the authority to defer to the tria l  cou rt's fi nd i ngs as to the facts of the 

c i rcumstances . No l l  v .  Special E lec. Co . ,  I nc. , 9 Wn . App .  2d 3 1 7 ,  32 1 ,  444 P . 3d 

33 (20 1 9) .  Add it iona l ly ,  "we view the evidence and reasonable i nferences d rawn 

from it in the l i ght most favorab le to the preva i l i ng party[ , ]" i . e . , Sorrenti no .  A. M . F . ,  

2 3  Wn . App .  2d at 1 4 1 . "U nchal lenged fi nd ings of fact are verities o n  appea l . "  

Rush v .  B lackburn ,  1 90 Wn . App .  945 , 956 , 36 1 P . 3d 2 1 7  (20 1 5) .  

Here ,  we add ress on ly the chal lenged fi nd i ngs necessary for our  

j u risd ictiona l  ana lys is .  

1 .  Whether VW Purposefu l ly Avai led I tself of Wash i ngton 

To satisfy the pu rposefu l ava i lment prong of the Ford test, " [t] he contacts 

between the non-resident defendant and the forum state must show that the 

defendant de l iberate ly ' reached out beyond '  its home . "  Duel l ,  26 Wn . App .  2d at 

90 1 (quoti ng Ford ,  592 U . S .  at 358) . A defendant's " random , isolated or fortu itous" 

contacts with the forum state do not satisfy d ue process requ i rements .  kl (quoti ng 

Ford ,  592 U . S .  at 359) . Even so ,  "U ]u risd ict ion may not be avo ided merely because 
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the defendant d id not phys ica l ly enter the forum state . "  kl at 90 1 . 

That said , the U n ited States Supreme Court "he ld that a fore ign 

manufactu rer's sa le of  prod ucts th rough an independent ,  nat ionwide d istribut ion 

system is not sufficient ,  without something more,  for a state to assert personal  

j u risd ict ion over the manufactu rer when on ly one prod uct enters the forum state 

and causes i nj u ry . " 1 3  Nol l ,  1 88 Wn .2d at 4 1 4  (emphasis added) (citi ng J .  McI ntyre 

Mach . ,  Ltd . v. N icastro , 564 U . S .  873 , 888-89 , 1 3 1 S .  Ct. 2780,  1 80 L .  Ed . 2d 765 

(20 1 1 )) . Even so ,  J .  McI ntyre '"[does] not foreclose an exercise of personal 

j u risd ict ion over a fore ign defendant where a substant ia l  vo lume of sales took p lace 

i n  a state as a part of the regu lar  flow of commerce . "' kl (quoti ng LG E lecs . , 1 86 

Wn .2d at 1 8 1 ) . 

Here ,  Sorrenti no's comp la int a l leged facts that i nd icated VWAG's 

i nvo lvement with VWoA "was much more than a standard parent-subsid iary 

re lationsh ip . "  Futu reSelect ,  1 75 Wn . App .  at 89 1 . Specifica l ly ,  Sorrent i no a l leged 

that "VWAG pu rposely ava i led itself of the Wash i ngton lega l  system by enteri ng 

i nto an importer ag reement with [VWoA] . "  And , pu rsuant to that ag reement ,  he 

a l leges that ,  "VWAG d istributed hundreds of thousands of veh icles to the U n ited 

States each year in the 1 970s with the i ntent and expectat ion that many of those 

veh icles wou ld be sold in Wash i ngton State . "  Fol lowing tria l , the court found-in 

1 3  Our  Supreme Cou rt held that "stream of commerce cases from the U n ited States 
Supreme Court in recent years have been deeply fragmented" and found that 
these cases shou ld be decided based on J ust ice Breyer's concu rrence i n  � 
McI ntyre because th is op in ion was decided on the narrowest g rounds .  No l l  v .  
American B i ltrite I nc . , 1 88 Wn .2d 402 , 4 1 4 ,  395 P . 3d 1 02 1  (20 1 7) (citi ng � 
McI ntyre Mach . ,  Ltd . v. N icastro , 564 U . S .  873 , 1 3 1 S .  Ct. 2780 , 1 80 L .  Ed . 2d 765 
(20 1 1 )) .  
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fi nd ing of fact 1 3 , now chal lenged by VW-that VWAG sold a s ign ificant number 

of veh icles "th rough"  VWoA with the i ntent that some wou ld be so ld i n  Wash i ngton . 

Th is a l legation and fi nd ing are supported by amp le evidence .  

Alfred Str6h le i n ,  VWAG's CR 30(b)(6) designated representative , ch ief 

lega l  officer, and deputy genera l  counse l ,  testified it was "correct" to say the 

" importer ag reement i nc luded Wash i ngton state . "  Fu rther , Stroh le in  "ag ree[d]" that 

VWAG's "bus i ness objective was to have customers pu rchase as many [VWAG] 

veh icles as poss ib le th roughout each of the U . S .  states, including Washington 

state . "  

Stroh le in  fu rther testified that VWAG's importer ag reement required VWoA 

to market VWAG's automobi les specifica l ly i n  Wash i ngton ,  i n  the fo l lowing 

exchange :  

Q .  Vo lkswagen AG knew and understood that its automotive 
prod ucts were being advertised by Volkswagen of America for sale 
i n  the conti nenta l  US, including Washington state , between 1 97 1  and 
1 975 ,  correct? . . .  

TH E WITN ESS : That is a requirement under the importer ag reement 
in p lace at the t ime.  

(Emphasis added) .  

Stroh le in 's  test imony also d isti ngu ishes th is matter from World-Wide 

Volkswagen Corp. v .  Woodson , 444 U . S .  286 , 295 ,  1 00 S .  Ct. 559 ,  62 L .  Ed . 2d 

490 ( 1 980) , which VW re l ies on .  There ,  VW entity d id not market i n  Oklahoma, 

nor d id it regu larly se l l  to Oklahoma res idents .  kl at 289 .  That entity had no 

contacts with Ok lahoma other than one of its cars cou ld happen to d rive th rough 

the state . kl at  294 .  Thus ,  the court found the VW entity d id not pu rposefu l ly ava i l  

30  



No .  85202-7- 1/3 1 

itself of the laws of Oklahoma because the car reach ing Oklahoma was "fortu itous" 

and " iso lated . "  .!sl at 295 .  

In  contrast , Stroh le in 's  test imony provides substantia l  evidence that VW's 

importer ag reement requ i red VWAG's automobi les to reach Wash ington markets 

and , th us ,  it was hard ly a mere " iso lated" or "fortu itous" occu rrence that VW's cars 

were i n  Wash ington .  Duel l ,  26 Wn . App .  2d at 90 1 (quoti ng Ford ,  592 U . S .  at 358) . 

Sti l l ,  VW also d isputes the court's fi nd ing of fact 1 5 , which found that the 

importer ag reement also tasked VWoA with creat ing a d istribut ion network. The 

importer ag reement, in fact , states the " [ i ]mporter wi l l  appoint at locat ions to be 

approved by VW such number of dealers as may correspond to the requests of 

VW and wi l l  enter with them into ag reements which wi l l  impose . . .  d uties and 

ob l igations assumed by Importer towards VW. "  (Emphasis added) .  The standard 

dealer terms and cond itions created pu rsuant to the above app l ied to U n ited 

between 1 972 and 1 975 .  Aga i n ,  th is evidence provides ample support for th is 

fi nd ing . 

F ina l ly ,  VWAG argues that the court's fi nd i ngs 1 8 , 20 ,  and 26 are not 

supported by substant ia l  evidence .  F i nd i ng 1 8  states that the importer ag reement 

represents VWAG g iv ing VWoA "specific d i rectives" with the former " reta in [ ing]  

contro l  over [VWoA] 's activit ies . "  S im i larly, fi nd ing  20 states that VWAG reta i ned 

contro l  and cou ld g ive d i rectives re lated to customer service and promotion of 

VWAG prod ucts . F ind ing  26 states that VWAG reta ins contro l  over repa i r  and 

servic ing of the veh icles . We hold that there is substant ia l  evidence for each . 

The importer ag reement demonstrates VWAG's contro l  over VWoA's 
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dealerships sites. The agreement stipulates that the " Importer shall maintain a 

place of business . . .  in a manner reasonably satisfactory to VW." (Emphasis 

added). I ndeed, the agreement lays out specific requirements for the layout of 

such sites, such as requirements for "a salesroom, a repair shop and an inventory 

of VW parts." (Emphasis added). 

Moreover, the importer agreement outlines VWAG's sweeping control over 

various aspects of VWoA's operations, when stating: 

(3) In the conduct of its business, Importer wil l safeguard and in every 
possible way promote the interests of VW and the favorable 

reputation of VW Products. Importer wil l arrange for the efficient 
promotion of VW Products; and in such promotion ,  as well as in its 
activities relating to the sale of VW Products, the customer's service 

for VW Products and the supply of VW Parts, it will give due 
consideration to all reasonable directives and suggestions of VW 
relating thereto. 

(Emphasis added). 

Further, VWAG's importer agreement required VWoA "employ such number 

of competent office employees and technical fie ldmen, as in the opinion of VW, 

may be required to assure prompt and satisfactory customer's service[.]" 

(Emphasis added). 

A later similar importer agreement further requires that "technical personnel 

wil l  be thoroughly trained in special Volkswagen courses and thereafter 

currently and thoroughly instructed about all new suggestions of VW for the 

servicing and repair of VW products." (Emphasis added). 

Additionally, VWoA was required to provide "at least one complete set of 

Volkswagen customer's service literature per repair shop." Accordingly, VWAG 

created service bulletins and service manuals. These bulletins, as Strohlein 

32 



No .  85202-7- 1/33 

ag reed , were made "to ensure that the standard of qua l ity was passed down from 

[VWAG] to [VWoA] and , u lt imate ly, to d istributors and dealers . "  The manua ls had 

a s im i lar  goa l .  Thus ,  fi nd i ngs 1 8 , 20 ,  and 26 are supported by substantial 

evidence . 1 4  

Fo r  the reasons above , we hold Sorrenti no made a sufficient pr ima facie 

showing of j u risd iction , and the super ior court d id not err in fi nd ing , that VWAG 

pu rposefu l ly ava i led itself of the privi lege of operati ng i n  Wash i ngton .  

2 .  Whether the Cla ims Arise From or Relate to VW's Contacts 

Aga i n ,  the second prong of the Ford test-whether the c la im arises out of 

or re lates to the defendant's contacts-is met when a p la i ntiff estab l ishes a nexus 

between her c la ims and the defendant's contacts with the forum .  Due l l ,  2 6  Wn . 

App .  2d at 904 .  U nder Ford ,  t he  phrase "arise ou t  of or  re late to  . . .  'asks about 

causation ; but the back ha lf after the 'or' contemplates some re lationsh ips that wi l l  

support j u risd ict ion without a causal showing . "' Due l l ,  26 Wn . App .  2d a t  904-05 

(quoti ng Ford ,  592 U .S .  at 362) . '"Even regu larly occu rri ng sales of a prod uct in a 

state do not j ustify the exercise of j u risd ict ion over a cla im un related to those 

sales . "' kl (quoti ng Down ing ,  2 1  Wn . App .  2d at 673) . 

VWAG briefly argues there is no nexus between Sorrent i no's c la im and 

VWAG as the latter on ly had a "genera l  i nterest i n  the Un ited States" and "never 

1 4  VWAG makes two fu rther arguments we need not respond to , namely that (a) it 
d id not pu rposefu l ly ava i l  itself of do ing bus i ness in Wash ington because an 
agency re lationsh ip  d id not exist between VWAG and VWoA, and (b) the court 
improperly re l ied on a stream of commerce theory to exercise personal  j u risd iction , 
The court's assert ion of personal  j u risd ict ion over VWAG is not prem ised on either 
theory alone, and we need not add ress th is argument fu rther. 
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de l iberate ly extended bus i ness i nto Wash ington . "  As in Duel l ,  VWAG "provides 

l itt le argument other than conclusory statement[s] that any suggested l i nk  between 

[VWAG] and [Sorrent ino] [are] too attenuated . "  kl at 905 . For that reason a lone ,  

its argument fa i l s .  

More substantive ly, Sorrent ino's comp la int i n  fact a l leged that h is 

"mesothe l ioma was proximate ly caused by asbestos exposu re aris ing from h is 

work on asbestos-conta i n i ng brakes manufactu red by VWAG" and "th rough the 

use of asbestos conta in ing  VWAG rep lacement parts under the supervis ion of 

service managers . . .  who were contractual ly ob l igated to fo l low VWAG work 

practices . "  

What's more ,  Sorrent ino a l leged h is i nj u ries arose from a fa i l u re to inc lude 

asbestos warn ings with i n  brake parts as wel l  as i n  instruct ion manuals and 

bu l leti ns created by VWAG and requ i red by the importer ag reements to be uti l ized 

by Un ited . Add it iona l ly ,  the brake parts , i nstruct ion manua ls ,  and bu l leti ns created 

by VWAG were in Wash i ngton because VWAG specifica l ly requ i red VWoA to 

create a d istribut ion network for the i r  automobi les and parts . And aga i n ,  Stroh le in  

testified that VWAG's importer ag reement with VWoA requ i red expansion i nto 

Wash ington specifica l ly .  Even Sorrent i no's ro le as a "techn ica l fie ldm[a]n"  i n  

U n ited 's repair  shop  was requ i red by  the  importer ag reements . 

For the reasons above , we hold Sorrenti no made a sufficient pr ima facie 

showing of j u risd ict ion and , in tu rn ,  the superior cou rt d id not err in fi nd ing 

Sorrent ino's c la ims arose out  of  or  were re lated to VWAG's m in imum contacts with 

Wash ington .  Futu reSelect ,  1 75 Wn . App .  at 89 1 . 
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3 .  Whether Ju risd ict ion Comports with Fa i r  P lay and Substantia l  J ust ice 

I n  add ition to the two-pronged Ford test, th is cou rt must consider whether 

the forum state assert ing personal j u risd ict ion over the fore ign entity comports with 

fa i r  p lay and substant ia l just ice .  Down ing ,  2 1  Wn . App .  2d at 679 . A defendant 

bears the bu rden to "present a compelling case that . . . render j u risd ict ion 

un reasonab le" and "[o]n ly i n  rare cases wi l l  the exercise of j u risd ict ion not comport 

with fa i r  p lay and substant ia l  just ice when the nonresident defendant has 

pu rposefu l ly estab l ished m in imum contacts with the forum state . "  I d .  at 678-80 

(emphasis added) .  

VWAG briefly argues that exercis ing persona l  j u risd ict ion over i t  wou ld 

offend notions of fa i r  p lay and substant ia l  just ice because VWAG "at best had on ly 

attenuated contacts with the U n ited States market . "  Otherwise , VWAG essentia l ly 

re iterates its previously d iscussed arguments , but now u rges us to eva luate these 

arguments in l i ght of fa i rness and reasonab leness . We d isag ree . 

U nder Down ing .  we eva luate the i nterests of the State , the defendant ,  and 

the p la intiff to determ ine the fa i rness and reasonableness of ha l ing the defendant 

i nto a Wash ington court .  2 1  Wn . App .  2d at 679 . We fu rther held the State is 

i nterested i n  "making bus i nesses bear the bu rden of placing defective prod ucts in 

commerce . "  kl at 660 . We fu rther noted that " [m]odern commerce demands 

personal j u risd ict ion throughout the U n ited States of large manufactu rers" and the 

'"vast expansion of our  nationa l  economy du ring the past severa l decades has 

provided the pr imary rat ionale for expand ing the perm iss ib le reach of a State's 

j u risd ict ion under the Due Process Clause . "' kl at 665 (quoti ng He l icopteros 
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Naciona les de Colombia,  SA v.  Ha l l ,  466 U .S .  408 ,  422-23 ,  1 04 S .  Ct. 1 868 ,  80 L .  

Ed . 2d 404 ( 1 984) (Brennan , J . ,  d issenting)) . I n  short ,  g iven the State's i nterest i n  

protect ing its res idents from defective prod ucts pu rposefu l ly p laced i n  its market , 

the exercise of j u risd ict ion over VWAG here comports with fa i r  p lay and substantia l  

just ice .  

We also held that "modern transportat ion and  commun ications render 

defend ing oneself i n  another state less burdensome . "  kl at 679 . VWAG's 

genera l ized arguments fa i l  to overcome these i nterests and other cons iderations .  

Thus ,  personal j u risd ict ion over VWAG comported with fa i r  p lay and substantia l  

just ice .  

Therefore , consider ing each of the Ford factors , we ho ld  the super ior cou rt 

d id not err i n  fi nd ing  it had personal j u risd ict ion over VWAG. 

I l l .  CONCLUS ION 

For  the reasons above , we affi rm the super ior cou rt's den ia l  of VW's motion 

for a JMOL ,  the court's den ia l  of VW's proposed j u ry instructions ,  and the court's 

determ inat ion that it has personal j u risd ict ion over VWAG . 

WE CONCUR:  
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I. IDENTITY OF MOVING PARTIES 

Appellants Volkswagen Aktiengesellschaft (VW AG) and 

Volkswagen Group of America, Inc. (collectively Volkswagen) 

seek the relief described in Section II. 

II. RELIEF SOUGHT 

This Court should reconsider its decision on the merits 

(the Decision) under RAP 12.4 to correct legal and factual errors. 

A copy of the slip opinion is attached as Appendix A. 

III. FACTS 

Volkswagen identifies all the material facts m this 

motion's argument section. 

IV. ARGUMENT 

A party may seek reconsideration of a decision 

terminating review. RAP 12.4. The motion should be granted if 

the moving party shows that the appellate court has "overlooked 

or misapprehended" points of law or fact. RAP 12.4(c). This 

Court may modify its decision with or without rehearing oral 

APPELLANTS' MOTION FOR 
RECONSIDERATION - I 
VOL0!S-0001 7735402 



argument or take such other action as may be appropriate. 

RAP 12.4(g). 

A. Reconsideration is warranted because no evidence or 
reasonable inference from the evidence supports that 
Thomas Sorrentino would have read and heeded a 
warning. 

To establish causation on his warning claim, Sorrentino 

needed to prove that he would have read and heeded a product 

warning. The Decision infers his habits far beyond what the 

record reasonably supports. No evidence supports that 

Sorrentino had a propensity to read and heed product warnings. 

And the stacked inferences the Decision draws from the record 

are unreasonable and thus do not support a jury question on 

causation under CR 50. Reconsideration is warranted. 

Under the common law, a product manufacturer must 

warn end users. Minert v. Harsco Corp., 26 Wn. App. 867,874, 

614 P.2d 686 (1980). Causation is an "essential element" of a 

warning claim. Anderson v. Dre is & Krump Mfg. Corp., 48 Wn. 

App. 432, 441, 739 P.2d 1177 (1987). A plaintiff must prove 

that the lack of warnings proximately caused the claimed injury. 

APPELLANTS' MOTION FOR 
RECONSIDERATION - 2 
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Hiner v. Bridgestone/Firestone, Inc., 138 Wn.2d 248, 258, 978 

P.2d 505 (1999). This element requires more than mere 

speculation that the plaintiff would have read and heeded a 

product warning. See Budd v. Kaiser Gypsum Co., Inc., 21 Wn. 

App. 2d 56, 73-75, 505 P.3d 120 (2022). 

The Decision extrapolates Sorrentino's propensity to read 

warnings without sufficient evidentiary support. Sorrentino 

testified that he reviewed "pamphlet illustrations ... put in a 

binder for reference purposes" only "as needed" for brake jobs. 

RP 1819. From that testimony "alone," the Decision concludes 

that "a fair-minded jury could interpret this statement simply to 

mean he reviewed written materials regularly as the need arose." 

Decision at 7 (emphasis added). 

But that interpretation exceeds a "most favorable" view of 

Sorrentino's testimony. It instead makes an evidentiary leap and 

injects a frequency element unsupported by the testimony. 

See Walls v. Jacob N. Printing Co., 618 N.W.2d 282,286 (Iowa 

2000) ("[I]nferences can assist in establishing a basic fact, but 

APPELLANTS' MOTION FOR 
RECONSIDERATION - 3 
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they cannot in and of themselves create evidence."). Sorrentino 

never testified that he "regularly" read anything. Again, he 

testified that he reviewed these pamphlet illustrations for brake 

jobs "as needed." RP 1819. "As needed" does not mean 

"regularly." And for other materials, he did not consult them at 

all or even know that they existed. RP 1883-84, 1888. 

When asked to clarify his "as needed" testimony on 

reviewing written materials for brake jobs, Sorrentino explained 

that there were "some pamphlet illustrations that you could 

reference." RP 1819 (emphasis added). These materials "could 

be put in a binder for reference purposes," and Sorrentino 

"could," but not necessarily that he did, "reference" these 

"pamphlet illustrations." RP 1819 (emphasis added). And when 

asked on cross-examination to explain when or why he would 

"refer to" these illustrations, Sorrentino responded again that 

they were something one "could reference": 

I don't recall the specifics, but. .. the idea was that if we got 
a piece of material as such, you know, someone in the shop 
would begin to talk about, 'Oh, hey, I ran across this' -
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you know, this update on perhaps something like a bearing 
installation and torque - and torque numbers. Something 
like that might change, and so you could reference that and 
find out what - you know, where the change was made. 

RP 1820 (emphasis added). Sorrentino's vague, conditional 

testimony cannot support a reasonable inference that he in fact 

reviewed, let alone "regularly" reviewed, written materials for 

brakes jobs or for any other work while at United. 

Nor does the "broad[ er] testimonial context" plug 

Sorrentino's evidentiary gap on causation. Decision at 7-8. For 

instance, when using the compressed-air machine to clean parts, 

Sorrentino read nothing because "that came to [him] hands­

on"-"[i]t was more of a ... see somebody do it, you do it, sort of 

'monkey see, monkey do."' RP 1820. 

The Decision's unreasonable, stacked inferences pervade 

its analysis on Sorrentino's warning claim. It states that 

"Sorrentino testified that he inspected the packaging for VW 

brake parts as well as the parts themselves." Decision at 8. From 

that testimony, the Decision concludes that "the jury could 
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reasonably infer that Sorrentino would have seen a wammg 

located on a brake part box or the part itself." Decision at 8. 

But that testimony fails to support that inference. 

Sorrentino recognized Volkswagen parts because they had a 

"little insignia" on them. RP 1723. That Sorrentino could recall 

seeing a Volkswagen logo on a box says nothing about whether 

he would have read and heeded a warning, if given, on 

Volkswagen products. That testimony shows, at most, that he 

knew which manufacturer's parts he was working with. Being 

able to recognize one of the world's most iconic logos does not 

reasonably support an inference that Sorrentino would have read 

and heeded a product warning. 

Sorrentino's testimony, viewed as a whole and in context, 

is functionally identical to the plaintiffs insufficient testimony 

in Hiner. The Supreme Court there held that the plaintiffs 

testimony supported no reasonable inference that she would have 

heeded a warning. Hiner, 138 Wn.2d at 258. The Decision 

purports to distinguish that binding authority by explaining that 
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"the plaintiff [ in Hiner] definitively 'testified she looked at her 

owner's manual for some information, but had not read the 

statement about snow tires in the five years she had the manual."' 

Decision at 13 (quoting Hiner, 138 Wn.2d at 257). And the 

plaintiff '"did not look for warnings on any of the challenged 

products." Id. ( quoting Hiner, 138 Wn.2d at 257-58). 

But Sorrentino's testimony shows that he had the same, if 

not worse, propensities on consulting written materials. Both 

Sorrentino and Hiner testified that they had reviewed the 

product's written materials "for some information." Hiner, 138 

Wn.2d at 257; see also RP 1819-20. But neither testified that 

they looked for or read warnings. Under Hiner, which controls, 

no basis exists for a reasonable inference that, had warnings been 

provided, Sorrentino would have read and heeded them. He thus 

failed to meet his burden to establish causation. 

More, the Decision relies on testimony about Sorrentino's 

workplace practices and coworkers' propensities to 

umeasonably infer Sorrentino's propensities to read and heed 
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warnmgs. It justifies this reliance on the basis that "warnings 

may travel from a manufacturer to a consumer through 

intermediaries." Decision at 9 (citing Taylor v. Intuitive 

Surgical, Inc., 187 Wn.2d 743, 754-55, 389 P.3d 517 (2017)). 

But the Decision misapprehends the controlling authority and 

draws unreasonable inferences from the record. 

For starters, Taylor- a  WPLA case-is not "binding 

authority" (Decision at 9) because the common law of product 

liability governs Sorrentino's warning claim. Decision at 4. 

The Decision next says that "the Restatement [ section 

402A] does not specify who should receive these warnings from 

a manufacturer." Decision at 9. Although that is technically 

correct, the Decision ignores later developments under 

Washington common law. After the Supreme Court in Ulmer v. 

Ford Motor Co., 75 Wn.2d 522, 452 P.2d 729 (1969), adopted 

section 402A, later decisions clarified that, under the common 

law, the product manufacturer must warn the "ultimate user." 
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Minert, 26 Wn. App. at 874; see also Teagle v. Fischer & Porter 

Co., 89 Wn.2d 149, 155, 570 P.2d 438 (1977). 

The Decision cites one case applying the common law for 

the proposition that intermediaries play a critical role in alerting 

consumers. Decision at 9 (citing Campbell v. !TE Imperial 

Corp., 107 Wn.2d 807, 733 P.2d 969 (1987)). This Court 

observed that Campbell concerned the "failure of an employer 

with actual knowledge of [the] hazard to warn its employees." 

Id. The manufacturer there had duties to warn both the employer 

and the plaintiff employee. Campbell, 107 Wn.2d at 814. The 

plaintiffs employer failed to warn the employee, but that was 

irrelevant to the manufacturer's duty to warn the ultimate user-

the plaintiff employee. See id. at 816 (holding that the 

manufacturer "had an effective means of communicating its 

warning to PUD employees"). 

Campbell demonstrates that a product manufacturer must 

warn the ultimate product user, even if it also warns an 

intermediary employer. The inquiry thus turns on whether the 

APPELLANTS' MOTION FOR 
RECONSIDERATION -9 
VOL0!S-0001 7735402 



user would follow that warning. But the Decision extrapolated 

from an unspecified intermediary's supposed propensity to pass 

on warnings to establish Sorrentino' s propensity to read and heed 

those warnings. That is error both in fact and in law. 

Even if Sorrentino's coworkers' propensities and his 

employer's workplace practices could be used to satisfy his 

causation burden, the Decision draws and stacks unreasonable 

inferences from the record to support the erroneous conclusion 

that Sorrentino created a jury question on causation. 

On this record, it is unreasonable to infer that Sorrentino 

would have learned of and heeded a warning through his 

supervisor Henry Procter or fellow workers. The only evidence 

of the training and work culture at United came from Sorrentino 

and his co-worker Bob Saraceno. Their undisputed testimony 

reflects that they-and other employees-did not routinely read 

or refer to service bulletins, repair manuals, or other written 

materials. 
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Sorrentino and Saraceno acknowledged that United was 

not concerned with safety or adhering to the then-existing OSHA 

and WISHA requirements. RP 829-31, 1845--46, 1890-91, 

1894. Sorrentino presented no evidence that United provided 

safety training to its employees, including him, or that anyone at 

United was a certified mechanic. RP 1821. These deficiencies 

undercut the reasonableness of inferring that any warning in this 

workplace from an intermediary, including a hypothetical OSHA 

representative, would have been given or heeded. Decision 

at 11. 

Worse, the undisputed evidence reflects that United 

management refused to provide its employees with instruction 

manuals for products used by its employees-the AMMCO 

brake-grinding machine. 

Saraceno testified that he reviewed no workshop manual, 

bulletin, circular, or other written material for information on 

brake jobs. RP 808. He knew how to do brake jobs before he 

worked at United. RP 808. If he needed to consult a manual, he 
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used his own manuals, but "90 percent of the stuff [Saraceno] 

already knew how to do." RP 808. Procter taught Saraceno how 

to use the AMMCO brake machine. But neither United nor 

Procter provided the AMMCO's instruction manual to United 

employees, including Saraceno and Sorrentino. RP 826-30. 

Saraceno did not know that an AMMCO instructional manual 

even existed. RP 828-30. 

Among other things, that manual instructed to bolt the 

machine to a workbench and to affix a dust-collection bag. RP 

824-32. United did neither of those things. And Saraceno 

always complained to United's shop foreman that the AMMCO 

machine had no collection bag. RP 826. 

Notably, the AMMCO grinder produced large clouds of 

asbestos dust from routinely grinding brake shoes to fit the brake 

drum, but United employees did not consult and were not aware 

of the instruction manual or its directions to attach the dust bag 

to collect dust and to wear respirator masks. RP 822-33. 

Sorrentino used the AMMCO brake grinder for 85 percent of the 
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brake jobs he did and observed dust plumes emanating from it. 

RP 1780. Neither Sorrentino nor United followed the AMMCO 

directions that would have mitigated Sorrentino's asbestos dust 

exposure. It is not reasonable to infer that additional warnings 

about asbestos would have changed this behavior. 

Not only does the record not support a reasonable 

inference that Sorrentino would have seen let alone read a 

warning, but Sorrentino presented no evidence that warnings 

from intermediaries, including Volkswagen of America or 

United, would have changed his behavior. To the contrary, the 

evidence established a pervasive culture of disregard for safety 

measures. United employees generally did not wear masks or 

any type of respirator protection. RP 816. The employees even 

made fun of the one mechanic who did wear a mask. RP 832. 

This evidence demonstrates that United did not adhere to state 

and federal safety requirements. It is not reasonable to infer that 

United would instruct Sorrentino on a warning from the product 

manufacturer even if United received it. 
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The Decision presumes that the severity of a hypothetical 

asbestos warning would have changed Sorrentino's behavior. 

See Decision at 12 (citing Lockwood v. AC&S, Inc., 109 Wn.2d 

235, 744 P.2d 605 (1987)). But Lockwood concerned the 

adequacy of a warning that was given. 109 Wn.2d at 269. 

Opining on a hypothetical warning's adequacy as evidence of a 

plaintiffs propensity to read and heed a warning is pure 

speculation. And nothing supports reasonably inferring that 

Sorrentino would have acted differently depending on a 

warning's severity. 

The controlling test is whether the end user-Sorrentino­

would have read and heeded a warning. Sorrentino presented no 

sufficient evidence that he would have done so. The Decision 

errs by stacking unreasonable inference on inference to conclude 

that a jury could have reasonably found that Sorrentino would 

have regularly read and heeded warnings. That is error. See 

Leftwich v. Wal-Mart Stores E., LP, _ So.3d _, 2024 WL 

716972, at *3 (Fla. Dist. Ct. App. Feb. 22, 2024) (explaining that 
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the "purpose of th[ e] rule against stacking inferences is to protect 

litigants from verdicts based on conjecture and speculation"). 

This Court should reconsider its causation analysis for 

Sorrentino's warning claim. It should vacate the judgment and 

grant Volkswagen judgment as a matter of law because 

Sorrentino failed to meet his burden to establish causation under 

CR 50. 

B. Reconsideration is warranted because the Decision 
misapplies the legal standard for analyzing 
instructional error on Volkswagen's proposed 
industry-custom instruction. 

Sorrentino blew open the door to industry custom's 

relevance at trial. The Decision fails to mention that Sorrentino 

himself presented evidence on industry custom. Under binding 

precedent, because Sorrentino opened the door, Volkswagen was 

entitled to an instruction on industry custom. The Decision errs 

in concluding otherwise. 

Industry-custom evidence is admissible to rebut evidence 

introduced by the plaintiff. Lenhardt v. Ford Motor Co., 

102 Wn.2d 208, 213-14, 683 P.2d 1097 (1984). When the 
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plaintiff opens the door by presenting evidence, "the defendant 

should be allowed to meet that evidence" to give the jury a 

complete picture. Id. The defendant is entitled to respond, 

including with an instruction on industry custom. Cantu v. John 

Deere Co., 24 Wn. App. 701,706,603 P.2d 839 (1979). 

The Decision misapprehends the analysis for instructional 

error. Parties must be given an instruction on a theory supported 

by substantial evidence. Taylor, 187 Wn.2d at 767. 

The Decision rejects any instructional error because the 

trial court's instructions "allow[ ed] each party to argue its theory 

of the case." Decision at 25 (citing Fergen v. Sestero, 182 Wn.2d 

794,346 P.3d 708 (2015)). But that principle does not trump the 

bedrock rule that a party must be given an instruction on a theory 

supported by substantial evidence. Taylor, 187 Wn.2d at 767. 

Despite substantial evidence presented by Sorrentino and 

Volkswagen supporting the jury's consideration of industry 

custom as a factor relevant to an ordinary consumer's reasonable 
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expectations in the early 1970s, the trial court gave no such 

instruction. 

Industry-custom evidence pervaded the trial, as both sides 

marshaled such evidence to advance their case theories. 

Sorrentino fused industry custom into his opening statement, 

expert testimony, and closing argument. In opening statement, 

for instance, his counsel said that the "VW brake contained 

chrysotile asbestos in the 1970s, and all brakes had chrysotile 

asbestos in the brake pad during this particular time." RP 736; 

see also RP 2671 (closing argument) ("Those brakes and 

clutches, during that time period, contained chrysotile 

asbestos."). 

The Decision downplays these remarkable statements as 

"isolated and made in passing within a relatively lengthy opening 

statement." Decision at 24. But the Decision ignored the 

extensive evidence Sorrentino presented on the automotive 

industry's universal use of asbestos in friction parts in the 1970s: 
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• Sorrentino asked his expert Mr. Ewing to 
summarize his asbestos-related experience. 
RP 1175. The expert explained that he was part of 
a govermnent program measuring the exposures 
from "manufacturing of asbestos-containing 
friction products, which includes brakes and 
clutches as well as virtually all the brakes and 
clutches that were in use with-some exceptions 
were asbestos containing." RP 1175. 

• Sorrentino asked his expert Mr. Ewing about which 
exposures to asbestos were deemed significant and 
how he calculated those exposures. RP 1214, 1220. 
The expert said that he reviewed measurements 
from brake and clutch work that was comparable to 
Sorrentino's work at United. RP 1214-17, 1220-
21. 

• Sorrentino asked his expert Dr. Holstein if he had 
an opinion about the asbestos type and content of 
the Volkswagen brakes at United. RP 1348--49. 
Dr. Holstein explained that the brakes would have 
been composed of chrysotile asbestos, as "most 
brakes on cars and light trucks in the United States 
in the early 1970s, the brakes were in the range of 
50, 60, or 70 percent asbestos." RP 1349. 

• Sorrentino asked Dr. Holstein about background 
level of asbestos exposure. RP 1356. Dr. Holstein 
explained that "because asbestos was used widely 
in commerce and industry, and now very little, it 
began to build up in the air of the general 
environment." RP 1356. 
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• Sorrentino asked Dr. Holstein about mesothelioma 
rates among brake-fabrication workers. RP 1403. 
Dr. Holstein testified that "you need asbestos to 
make brake linings in that era. That's what they 
were mostly made out of." RP 1403. He further 
opined that "there are studies that show elevated 
rates of mesothelioma in brake manufacturing 
facilities where the only kind of asbestos they were 
using was chrysotile asbestos." RP 1403. 

The jury heard all this testimony. It permeated Sorrentino's case 

theory that his exposure to chrysotile asbestos in automotive­

friction parts at United caused his injuries. 

A defendant may rebut industry-custom evidence with 

their own evidence. Cantu, 24 Wn. App. at 706. In Cantu, the 

plaintiffs expert testified to engineering standards and the 

availability of alternative designs, which "put the standards of 

the industry in issue." Id. at 704--05. Sorrentino's experts 

offered the same type of testimony, explaining the prevalence of 

chrysotile asbestos in friction parts when Sorrentino worked at 

United. 

Volkswagen appropriately presented evidence on industry 

custom about the universal use of asbestos in friction parts across 

APPELLANTS' MOTION FOR 
RECONSIDERATION - 19 
VOL0!S-0001 7735402 



the automotive industry. RP 993-94, 1109-10, 1118, 1226. And 

Volkswagen's questioning verified that Sorrentino' s experts 

considered information from that industry-wide usage when 

analyzing Sorrentino's injuries. 

The Decision minimizes this testimony by pointing out 

that Volkswagen's counsel was cross-examining Sorrentino's 

witnesses. Decision at 23. But Volkswagen was "entitled to 

respond" to Sorrentino. Cantu, 24 Wn. App. at 706. And, 

regardless, the substantial evidence on industry custom entitled 

Volkswagen to an instruction. See id. And Sorrentino never 

argued, nor did the Decision conclude, that VW's proposed 

industry-custom instruction misstated the law or was otherwise 

confusing or misleading. 

The trial court's denial of Volkswagen's proposed 

instruction on industry custom prejudiced Volkswagen. The 

Decision notes that "VW repeatedly urged the jury to consider 

industry custom under the court's given instructions." Decision 

at 25. But "whether counsel in fact argued his theory of the case 
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is not the applicable test; the test for sufficiency of instructions 

is whether the court 's instructions afforded counsel a satisfactory 

opportunity to argue his theory to the jury. State v. Hackett, 

64 Wn. App. 780, 786-87, 827 P.2d 1013 (1992). Being allowed 

to recite words at closing argument untethered to any instructions 

recognizing or supporting that legal concept is not being allowed 

to argue a "theory of the case." Absent an instruction supporting 

a theory, the jury can only presume that the theory lacks any legal 

basis. Cf Keller v. City of Spokane, 146 Wn.2d 237, 251, 44 

P.3d 845 (2002) (recognizing that, absent an instruction on the 

plaintiffs case theory, the jury could have erroneously 

concluded that a contributory-negligence finding would relieve 

the defendant of its duty). 

The jury's split verdict demonstrates the prejudice. The 

court instructed on industry custom for Sorrentino's negligence 

claim, and the jury found for Volkswagen. CP 11123. The 

Decision states that there is no evidence of prejudice because 

"what the jury decided on negligence is conceptually distinct 
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from its decision on a strict liability claim such as a common law 

pre-WPLA claim," as product liability solely concerns the 

characteristics of the product. Decision at 25 n. 9. That is broadly 

true, as evidence of industry custom is generally not relevant 

under the common law. Lenhardt, 102 Wn.2d at 211. But it 

certainly becomes relevant once "the plaintiff presents evidence 

that puts in issue the custom of the industry or feasibility of 

alternative design." Id. at 213. Under that scenario, the 

reasonableness of the defendant's conduct-not just the 

product's characteristics-becomes relevant. 

This Court should reconsider its analysis of the industry-

custom instruction. Volkswagen was entitled to an instruction 

and was prejudiced by not having one because the jury could 

have found no product liability on industry custom alone. This 

Court should vacate the judgment and remand for a new trial on 

liability with the necessary instruction. 
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C. Reconsideration is warranted because the Decision 
improperly imputes a separate entity's contacts with 
Washington to establish specific jurisdiction over 
VWAG. 

The Decision misapplied controlling precedent on specific 

jurisdiction. Sorrentino needed to make more than a prima facie 

showing of jurisdiction once this matter went to trial. The 

preponderance standard applied. 

Worse, the Decision imputes Volkswagen of America's 

contacts with Washington to VWAG and relies on VWAG's 

general targeting of the United States to affirm the trial court's 

exercise of specific jurisdiction over VWAG. But neither basis 

establishes specific jurisdiction over VW AG in Washington 

under controlling state and federal law. 

1. The Decision is internally inconsistent and 
applies the wrong legal standards. 

The Decision recites several incorrect legal standards in its 

analysis of the record. 

First, the Decision misunderstands Sorrentino's burden of 

proof. Sorrentino had to establish specific jurisdiction over 
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VWAG by a preponderance of the evidence. See Outsource 

Servs. Mgmt., UC v. Nooksack Bus. Corp., 172 Wn. App. 799, 

807,292 P.3d 147 (2013), aff'd, 181 Wn.2d 272,333 P.3d 380 

(2014). 

The Decision misapprehends the case law. It states that 

"because VWAG never asked for a CR 12(d) evidentiary 

hearing, we consider only whether Sorrentino made a sufficient 

prima facie showing of jurisdiction, and not whether VW AG 

rebutted said showing." Decision at 27. The Decision thus gave 

deference to that prima facie showing '" [u]nless the court orders 

that the hearing and determination thereof be deferred until the 

trial."' Id. (quoting State v. LG Elecs., Inc., 185 Wn. App. 394, 

341 P.3d 346 (2016)). But the very case law the Decision cited 

confirms that any prima facie showing establishes jurisdiction 

only before the trial begins. 

The trial itself served as the evidentiary hearing. See LG 

Elecs., 185 Wn. App. at 409; see also CR 12(d). At trial, VWAG 

continued to contest this issue, seeking dismissal for lack of 
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personal jurisdiction. CP 10976-988. And the trial court entered 

findings and conclusions following trial. CP 11703-709. 

Sorrentino had to meet his burden to establish specific 

jurisdiction over VWAG by a preponderance of the evidence. 

Second, the Decision's specific-jurisdiction analysis 1s 

internally inconsistent. It correctly acknowledges that 

Volkswagen's pre-trial motions to dismiss is not at issue. 

Decision at 3-4 n.2; see also CP 89-105. Volkswagen renewed 

that issue at trial, seeking dismissal of VW AG for lack of 

personal jurisdiction. CP 10976-988. That dismissal motion is 

properly before fuis Court. 

But the Decision contradicts itself. A party is entitled to 

judgment as a matter of law when no legal or factual basis exists 

to sustain the verdict. Aluminum Co. of Am. v. Aetna Cas. & Sur. 

Co., 140 Wn.2d 517,529,998 P.2d 856 (2000). This necessitates 

review of all facts offered at trial. But the Decision applies the 

CR 12 standard for motions to dismiss. Decision at 27. And it 

treats the facts alleged in Sorrentino's complaint as true. Id. at 
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29. Those standards do not apply to reviewing a motion or 

renewed motion for judgment as a matter of law. 

The Decision initially recognizes that it is not reviewing 

the pretrial motions to dismiss. But it blends a motion-to-dismiss 

analysis into its ultimate review of the trial record. That taints 

this analysis with unproven, alleged facts from the complaint and 

an overly deferential review standard. These errors warrant 

reconsideration. 

2. The exercise of specific jurisdiction premised on 
general targeting of the United States market 
and a subsidiary's relationship with Washington 
misapprehends controlling law. 

The Decision's procedural errors are compounded by its 

reliance on evidence that fails to satisfy the controlling legal tests 

for specific jurisdiction. It relies on VW AG' s general interest in 

the United States market. But that does not establish state-

specific jurisdiction. And it imputes Volkswagen of America's 

contacts with Washington to VWAG. This blurring of distinct 

corporate entities is rarely permitted and is without legal basis on 

this record. 
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VWAG's general targeting of the United States does not 

support exercising specific jurisdiction over VW AG in 

Washington. The U.S. Supreme Court requires "something 

more" than placing a product into the national stream of 

commerce. J. McIntyre Mach., Ltd. v. Nicastro, 564 U.S. 873, 

889, 131 S. Ct. 2780, 180 L. Ed. 2d 765 (2011). Specific 

jurisdiction may be established when a defendant intends to serve 

a specific state. Asahi Metal Indus. Co., Ltd. v. Super. Ct. of Cal., 

Solano Cnty., 480 U.S. 102, 112, 107 S. Ct. 1026, 94 L. Ed. 2d 

92 (1987) (plurality opinion). 

But no evidence exists that VWAG specifically targeted 

Washington. Examples of state-specific targeting can include 

"special state-related design, advertising, advice, marketing," or 

other specific connections such as potential customers that the 

manufacturer targeted in the state. McIntyre, 564 U.S. at 889. 

VWAG sold no vehicles or replacement parts in Washington. 

CP 1209. It did not design or manufacture vehicles or 

replacement parts exclusively for the Washington market. 
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CP 1209. And it did not create or even authorize any of the 

independently owned dealerships in Washington. RP 790, 869. 

VWAG's general targeting of the United States market is not the 

"something more" required to establish specific jurisdiction in 

Washington. 

Sorrentino offered evidence of VWAG's general 

knowledge that various states would receive VWAG's products. 

A manufacturer's knowledge that the stream of commerce will 

"sweep the product into the forum state" alone is insufficient to 

subject a nomesident defendant to suit in any state where the 

product ends up. Holland Am. Line Inc. v. Wartsila N. Am., Inc., 

485 F.3d 450, 459 (9th Cir. 2007). State-specific contacts must 

indicate intent to "serve the market in the forum State." Asahi, 

480 U.S. at 112. This is known as the "stream-of-commerce-plus 

test." Yamashita v. LG Chem, Ltd., 62 F.4th 496, 503--04 (9th 

Cir. 2023). 

Sorrentino presented no evidence beyond VWAG's 

general targeting of the United States market. The Decision cites 
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Volkswagen's corporate designee Alfred Strohlein' s statements 

that VWAG, via its importer agreement with Volkswagen of 

America, intended to sell parts and vehicles in Washington and 

that Volkswagen of America was required to market vehicles in 

Washington. Decision at 30. 

But context is key. Strohlein explained that VWAG's 

"intent and expectation that VW AG vehicles would be sold and 

serviced throughout the United States." CP 4185. When asked 

whether the vehicles and parts were distributed to Washington, 

he explained that he had "no information about the states to 

which the vehicles were delivered and where the vehicles were 

repaired." CP 4189. Nor did he have any information on where 

the parts were sent. CP 4190. He acknowledged only that 

Washington was part of the nationwide territory contemplated by 

the importer agreement. CP 4189-90. The importer agreement 

and associated distribution network established no meaningful 

connection between VWAG and Washington. 
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The Decision also errs by relying on Volkswagen of 

American's actions to establish the "something more." 

Corporations are presumed separate, and "the parent company is 

not automatically subject to jurisdiction ... simply because the 

subsidiary is carrying on business in the forum state." 

4A CHARLES ALAN WRIGHT ET AL., FEDERAL PRACTICE & 

PROCEDURE § 1069 .4 (3d ed. updated Apr. 2019). 

Courts disregard a parent corporation's separateness from 

its subsidiaries for specific personal jurisdiction only in 

exceptional circumstances. See FutureSelect Portfolio Mgmt., 

Inc. v. Tremont Grp. Holdings, Inc., 175 Wn. App. 840, 887-89, 

309 P.3d 555 (2013), aff'd, 180 Wn.2d 954,331 P.3d 29 (2014), 

and aff'd, 190 Wn.2d 281, 413 P.3d 1 (2018). More than a 

standard parent-subsidiary relationship is required for imputing 

the subsidiary's contacts to the parent. Id. at 891. 

VWAG and Volkswagen of America are distinct entities. 

As Sorrentino and the trial court both acknowledged, 

Volkswagen of America was not an alter ego of VW AG, so that 
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cannot be a basis to impute contacts. See CP 6851-55; RP 68, 

1956-58. They were, and operated as, independent entities. 

Ex. 205 at 3; CP 1209, 4179-80. 

The Decision concludes that "VWAG's involvement with 

VWoA 'was much more than a standard parent-subsidiary 

relationship,"' but it offers no meaningful analysis of that 

conclusion. Decision at 29 ( quoting FutureSelect, 175 Wn. App. 

at 891 ). And FutureSe lect is inapposite. 

FutureSelect involved a parent-dominant relationship 

where the parent "actively managed" the subsidiary's marketing 

and solicitation of investments, including the selection of 

investments and due diligence programs. FutureSelect, 175 Wn. 

App. at 891-92. The parent's "active management and control" 

determined the success and financial rewards of the subsidiary. 

Id. at 892. The parent's control over the activities directed at 

Washington were "significant and purposeful." Id. 

In contrast, the subsidiary Volkswagen of America 

transacted all business in Washington on its own behalf. Ex. 205 
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at 3. It built and controlled the distribution networks for 

Volkswagen vehicles and replacement parts. See RP 798-99, 

857-58, 863, 868. VWAG did not implement or otherwise 

control a distribution system in Washington. CP 1209-10. 

VW AG' s relationship with Volkswagen of American did not rise 

to the type of control that justifies this extraordinary disregard of 

these distinct corporate forms. 

The Decision relies on certain findings that cannot 

establish specific personal jurisdiction under the correct legal 

test. For example, the trial court found that VW AG sold a 

significant number of vehicles "through its subsidiary, 

Volkswagen Group of America, with the intent that they would 

be sold and serviced throughout the United States, including in 

Washington State." CP 11705 (FOF 13); see also Decision at 

30. And it found that the importer agreement tasked Volkswagen 

of America with creating a distribution network through the 

United States, including Washington. Decision at 31. 
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But Volkswagen challenged these findings because 

VW AG sold vehicles to its independent subsidiary, without any 

direction of or control where vehicles and parts would be 

distributed. See Ex. 205 at 11-12; see also RP 842-43, 852. And 

even if these findings are accepted as true, they establish only a 

general targeting of the United States as a whole; they establish 

no specific targeting of Washington, as required. 

The Decision cites findings 18, 20, and 26 to support 

VWAG's control over Volkswagen of America, thereby 

allowing this Court to impute Volkswagen of America's contacts 

to VWAG. See CP 11705 (finding 18, stating that "[t]hrough a 

1971 importer agreement, VWAG gave VWAG [sic] specific 

directives and retained control over VWofA's activities."); 

CP 11705 (finding 20, stating that "VWAG retained control of 

the ability to give reasonable directives and suggestions."); 

CP 11706 (finding 26, stating that "VWAG intended to retain 

control over the repair and servicing of its vehicles at 

Volkswagen authorized dealerships throughout the United States 
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to ensure consistent service and customer experience."). But 

these findings misstate the importer agreement: it made clear 

that "[Volkswagen of America] will transact all business 

pursuant to this Agreement on its own behalf." Ex. 205 at 3. And 

nothing establishes that VW AG controlled Volkswagen of 

America's activities in Washington or anywhere else in the 

United States. 

Even if those findings were correct, VWAG's general 

standards for consistent services and reasonable directives 

cannot satisfy the high threshold for imputing the subsidiary's 

contacts to the parent. See Daimler AG v. Bauman, 571 U.S. 117, 

134-35 n.13, 134 S. Ct. 746, 187 L. Ed. 2d 624 (2014) 

(explaining that a subsidiary's contacts may only be imputed to 

its parent "when the former is so dominated by the latter as to be 

its alter ego"). VW AG and Volkswagen of America are not alter 

egos. See CP 6851-55; RP 68, 1956-58. And these findings do 

not establish that VWAG's directives and standards are "much 

more than a standard parent-subsidiary relationship." 
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FutureSelect, 175 Wn. App. at 891. The Decision applies an 

extraordinary remedy without explaining why these 

circumstances are extraordinary. 

Nor does the Decision address the trial court's errors in 

other findings. See Volkswagen 's Opening Brief at 72-78. For 

example, finding 27 wrongly states that VWAG disseminated 

bulletins throughout the United States, when Volkswagen of 

America brought the bulletins into the American market. 

CP 1318, 1706. And finding 32 states that "VWAG engaged in 

advertising campaigns that were intended to, and did, cover the 

United States market." CP 11707. But Volkswagen of America 

independently promoted the automobiles and parts in the United 

States. CP 1349, 1360. The Decision overlooks these errors. 

This Court should consider the troubling implications if 

the trial court's findings constituted the "something more" for 

specific jurisdiction. Under the Decision's framework, any 

manufacturer with shared financial goals and uniform standards 

for a subsidiary or distributor would be subject to jurisdiction 
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anywhere the subsidiary or distributor operates. The mere act of 

setting uniform brand standards, such as the importer agreement, 

would avail a manufacturer to jurisdiction in every state in a 

distribution network. That is a significant, unwarranted 

expansion of specific jurisdiction. 

This Court should reconsider its specific-jurisdiction 

analysis. It should vacate the judgment against VWAG and 

remand with directions to dismiss VW AG for lack of personal 

jurisdiction. 

V. CONCLUSION 

This Court should reconsider the Decision. 

First, the Decision errs in its failure-to-warn analysis. 

Sorrentino needed to establish that he would have read and 

heeded any warning if given. The record supports no reasonable 

inference that he would have done so such that his behavior 

would have changed. This Court should reconsider its 

unsupported, unreasonable inferences from the record and 
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conclude that Volkswagen is entitled to judgment as a matter of 

law under CR 50. 

Second, the Decision errs in analyzing the instructional 

error on industry custom. Sorrentino raised the industry-custom 

issue in his opening statement, his case-in-chief, and in closing 

argument. Sorrentino opened the door to Volkswagen's 

presenting industry-custom evidence. Because substantial 

evidence supported Volkswagen's case theory, it was entitled to 

an instruction and was prejudiced by its inability to present that 

fact issue to the jury supported by an instruction. 

Third, the Decision applies the wrong burden and tests for 

specific jurisdiction. Sorrentino had to establish jurisdiction over 

VW AG by a preponderance of evidence. And he cannot rely on 

VWAG's general targeting of the United States market and 

Volkswagen of America's contacts with Washington to establish 

specific jurisdiction over VW AG in Washington. That evidence 

does not establish the "something more" required for VWAG's 

availing itself to Washington courts. Sorrentino did not establish 
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specific jurisdiction over VWAG. This Court should reconsider 

the Decision, dismiss VW AG for lack of specific jurisdiction, 

and remand with instructions to vacate the judgment against it. 
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